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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 890
RIN 3206-AG40

Federal Employees Health Benefits
Program; HMO Plan Applications

AGENCY: Office of Personnel
Management.

ACTION: Interim regulations with request
for comments.

SUMMARY: The Office of Personne]
Management (OPM) is issuing interim
regulations to clarify the policy under
which it invites applications from
comprehensive medical plans (HMO's)
after a determination that it would be
beneficial to enrollees and the Federal
Employees Health Benefits (FEHB)
Program to do so. This clarification is
necessary in order to ensure that OPM
and the HMO's are providing the best
possible service to FEHB enrollees.
DATES: Interim regulations are effective
January 4, 1995. comments must be
received on or before February 3, 1995.
ADDRESSES: Written comments may be
sent to Lucretia F. Myers, Assistant
Director for Insurance Programs,
Retirement and Insurance Group, Office
of Personnel Management, P.O. Box 57,
Washington, DC 20044; delivered to
OPM, room 4351, 1900 E Street, NW.,
Washington, DC; or FAXed to (202)
606-0633.

FOR FURTHER INFORMATION CONTACT:
Mary Ann Mercer, (202) 606-0191.
SUPPLEMENTARY INFORMATION: OPM is
issuing interim regulations to clarify the
policy under which the Director of OPM
invites applications from HMOs
interested in participating in the FEHB
Program. As administrator of the FEHB
Program, it is necessary that OPM
consider the needs of FEHB enrollees
and the FEHB Program in determining
whether to invite applications from

HMOs for a given contract year.
Consequently, each year, the Director
makes a determination whether or not it
would be beneficial to enrollees and the
FEHB Program to invite HMOs to apply.
This authority parallels OPM's
discretion to consider changes in the
rates and benefits of participating plans
when the Director of OPM deems it in
the best interest of enrollees and the
FEHB Program (§ 890.203(b)).

With enly limited possible exception,
OPM does not intend to accept HMO
applications for the 1996 contract year.
We also plan to keep in place for the
1996 contract year the benefits that go
into effect in 1995 for plans already
participating in the FEHB Program.
Further, OPM will print no new plan
brochures for existing plans or
comparison guide for contract year
1996.

On a limited basis, OPM will
entertain applications from HMOs
where it would improve the access to
medical care in a medically underserved
state. That is, we will consider
applications from HMOs only in states
designated as medically underserved
areas (MUAs), as determined by OPM
under the methodology cited in 5 U.S.C.
8902(m)(2)(A), where the choice of an
HMO is limited or would otherwise be
nonexistent. To be considered by OPM,
the plan must be in a state that qualifies
as an MUA on January 31 of the year
preceding the FEHB Program contract
year for which the application has been
submitted. OPM expects that, under this
exception, plans will be accepted only
under rare and unusual circumstances.

Except in these situations, the
information disseminated during the
November-December 1995 Open Season
will be limited to rate change
information for plans currently
participating in the Program. In the
future, OPM will publish a notice in the
Federal Register inviting applications
from plans interested in participating in
the FEHB Program. We anticipate
considering all applications for contract
year 1997.

This course of action is necessary so
that OPM may utilize its resources in
the most effective way and in a manner
most beneficial to enrollees. It is in the
best interest of enrollees that OPM
ensure that FEHB Program contracts are
administered so that benefits to
enrollees are optimum and the costs to
enrollees and the FEHB Program are

minimized. OPM shares the concern of
the Congress, the General Accounting
Office (GAO), and the Office of
Management and Budget (OMB) about
contract administration under the FEHB
Program. In order to improve standards
and oversight of insurance carriers and
enhance our overall program operations
to improve service to OPM's customers,
additional emphasis needs ta be placed
on functions that, of necessity, are given
lower priority when staff are occupied
with applications, negotiations, and
open season materials review.

During 1995, OPM will redirect
resources to projects designed to
address weaknesses in the oversight of
contractor performance as well as
improve communication with FEHB
enrollees to ensure that we and our
participating carriers are meeting their
needs. In future years, we will prioritize
functions.

While OPM is not required to issue
regulations that clarify existing policy,
we understand that there is interest in
this issue, and we wish to give all
parties an opportunity to comment. We
are publishing the regulation at this
time before interested HMOs begin the
time-consuming application process.

Waiver of Notice of Proposed
Rulemaking

Pursuant to section 553(b)(3)(A) of
title 5 of the U.S. Code, I find that good
cause exists for waiving the general
notice of proposed rulemaking. The
interim regulations simply clarify
OPM's policy under which it invites
applications from HMO's interested in
participating in the FEHB Program.

E.O. 12866, Regulatory Review

This rule has been reviewed by OMB
in accordance with E.O. 12866.

Regulatory Flexibility Act

I certify that these regulations will not
have a significant economic impact on
a substantial number of small entities
because they primarily affect OPM’s
administrative procedures.

List of Subjects in 5 CFR Part 890

Administrative practice and
procedure, Government employees,
Health facilities, Health insurance,
Health professions, Hostages, Iraq,
Kuwait, Lebanon, Reporting and
recordkeeping requirements,
Retirement.
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Office of Personnel Management.
James B. King,
Director.
Accordingly, OPM is amending 5 CFR
part 890 as follows:

PART 890—FEDERAL EMPLOYEES
HEALTH BENEFITS PROGRAM

1. The authority citation for part 890
continues to read as follows:

Authority: 5 U.S.C. 8913; § 890.803 also
issued under 50 U.S.C. 403p, 22 U.S.C. 4069¢c
and 4069¢-1; Subpart L also issued under
sec. 599C of Pub. L. 101-513, 104 Stat. 2064,
as amended.

2. In §890.203, paragraph (a)(1) is
revised, paragraphs (a)(2) through (a)(4)
are redesignated as paragraphs (a)(3)
through (a)(5) respectively, the last
sentence in newly designated paragraph
(a)(5) is revised, a new paragraph (a)(2)
is added, and a heading is added for
paragraph (b) to read as follows:

§890.203 Application for approval of, and
proposal of amendments to, health benefits
plans.

(a) New plan applications. (1) The
Director of OPM shall consider
applications to participate in the FEHB
Program from comprehensive medical
plans (CMP’s) at his or her discretion. If
the Director of OPM determines.that it
is beneficial to enrollees and the Federal
Employees Health Benefits Program to
invite new plans to join the Program,
OPM will publish a notice in the
Federal Register.

(2) When invited to participate, CMP’s
should apply for approval by writing to
the Office of Personnel Management,
Washington, DC 20415. Application
letters must be accompanied by any
descriptive material, financial data, or
other documentation required. by OPM.
Plans must submit the letter and
attachments in the OPM-specified
format by January 31 of the year
preceding the contract year for which
applications are being accepted. Plans
must submit evidence demonstrating
they meet all requirements for approval
by March 31 of the year preceding the
contract year for which applications are
being accepted. Plans that miss either
deadline cannot be considered for
participation in the next contract year.
All newly approved plans must submit
benefit and rate proposals to OPM by
May 31 of the year preceding the
contract year for which applications are
being accepted to be considered for
participation in that contract year. OPM
may make counter-proposals at any
time.

* » * - »

(5) * * * The extent of the data and

documentation to be submitted by a

plan so certified by HHS, as well as by
a non-certified plan, for a particular
review cycle may be obtained by writing
directly to the Office of Insurance
Programs, Retirement and Insurance
Group, Office of Personnel Management,
Washington, DC 20415.
* * * * *

(b) Participating plans. * * *
[FR Doc. 94-29809 Filed 12-2-94; 8:45 am)
BILLING CODE 8325-01-M

DEPARTMENT OF JUSTICE
Immigration and Naturalization Service
8 CFR Parts 208, 236, 242, 274a, and
299

[INS No. 1651-93; AG Order No. 1937-94]
RIN 1115-AD64

Rules and Procedures for Adjudication
of Applications for Asylum or

Withholding of Deportation and for
Employment Authorization

AGENCY: Immigration and Naturalization
Service, Justice.
ACTION: Final rule.

SUMMARY: This final rule streamlines the
adjudication of asylum applications
submitted to the Immigration and
Naturalization Service (INS). Asylum
officers who adjudicate the applications
of persons who have no legal
immigration status will no longer
prepare detailed denials. Instead, in
almost all cases, asylum officers will
grant meritorious applications and refer
applications that they do not grant to
immigration judges, who will adjudicate
the claims in either exclusion or
deportation proceedings. The rule
restricts employment authorization to
applicants for asylum or withholding of
deportation whose claims either have
been granted or remain pending after
more than 150 days, a period which
would not run until the alien has filed

a complete application and which
would not include delays sought or
caused by the applicant. This rule
conforms existing regulations to the
current practice of receiving
applications for asylum and
withholding of deportation at the four
INS Service Centers. The rule also
updates the regulations by removing
references to the Asylum Policy and
Review Unit.

EFFECTIVE DATE: This rule is effective
January 4, 1995.

FOR FURTHER INFORMATION CONTACT:
Christine Davidson, Senior Policy
Analyst, Asylum Division, Immigration
and Naturalization Service, 425 I Street

NW., ULLICO 3rd Floor, Washington,
DC 20536, (202) 633—4389, or Gerald S.
Hurwitz, Counsel to the Director,
Executive Office for Immigration
Review, 2400 Skyline Tower, 5107
Leesburg Pike, Falls Church, VA 22041,
(703) 305-0470.

SUPPLEMENTARY INFORMATION: The
Department of Justice published a
proposed rule on March 30, 1994 (59 FR
14779) as part of a comprehensive
initiative to streamline the process for
adjudication of applications for asylum
and withholding of deportation. Other
aspects of this initiative have increased
the government's ability to adjudicate
such applications efficiently.

The proposed rule was designed to
streamline the asylum adjudications
process by making several principal
reforms. First, the role and functions of
asylum officers would change to allow
the officers to address a greater volume
of applications and to concentrate their
efforts on approving meritorious claims.
Asylum officers would no longer deny
applications from persons who are
excludable or deportable, but instead
would refer such cases directly to an
immigration judge for adjudication. The"
original application also would be
forwarded to the immigration judge to
form part of the record of proceedings.
Second, the proposed rule would have
instituted a fee for filing asylum
applications. Third, an asylum
applicant would not be eligible to apply
for employment authorization based on
his or her asylum application until 150
days after the date on which the asylum
application is filed. The Immigration
and Naturalization Service (INS) and the
Executive Office for Immigration
Review (EOIR) would strive to complete
the adjudication of asylum applications,
through the decision of an immigration
judge, within this 150-day period.
Persons granted asylum would become
eligible immediately to apply for and
receive employment authorization.
Persons whose cases were not decided
by an immigration judge within the 150-
day period would be eligible to apply
for employment authorization. The INS
would have 30 days to adjudicate such
applications. Persons denied asylum by
an immigration judge either within the
150-day period or prior to the issuance
of employment authorization by the INS
would not be eligible to receive
employment authorization.

Beyond these principal reforms, the
proposed rule would have: eliminated
the requirement that asylum officers and
immigration judges await the receipt of
advisory opinions from the Department
of State; curtailed the authority of
asylum officers to grant or deny
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withholding of deportation under
section 243(h) of the Immigration and
Nationality Act, 8 U.S.C. 1253(h) (INA
or Act); and specified that information
provided in asylum applications could
be used as a basis for an Order t6 Show
Cause against the applicant under 8 CFR
242.1. The proposed rule also would
have made several technical and
conforming amendments.

The Department of Justice received
345 comments in response to this
proposed rule. Many were submitted as
a result of consultations between
various non-governmental
organizations. The following sections
summarize the comments, set forth the
response of the Department of Justice,
and explain the revisions adopted.

The comments primarily focused
upon the following topics: conformity
with the Administrative Procedure Act
(APA); constitutional questions; the
proposed $130 filing fee; retroactivity of
the proposed rule; service of notice;
employment authorization; the
discretionary nature of asylum
. interviews; interpreters; the “safe third
country"” ground of denial for applicants
otherwise eligible for asylum; the
elimination of the Notice of Intent to
Deny (NOID) and the applicant’s
opportunity to rebut a NOID; and the
definition and treatment of persons
convicted of an aggravated felony. In
addition, there were general comments
regarding United States immigration
policy.

Many comments agreed that asylum
reforms and a solution to the backlog
problem are needed. Some stated,
however, that even if the proposed rule
met the objectives of the Immigration
and Naturalization Service, it would do
so at the expense of bona fide asylum
applicants and would compromise
fairness and humanitarian principles.
Many comments stated that the
proposed rule would not stop frivolous
claims or reduce the backlog.

1. Administrative Procedure Act Issues

Comment: Several comments stated
that the proposed rule violated the
requirements of the Administrative
Procedure Act (APA) because the rule
included changes to regulations
affecting the Executive Office for
Immigration Review (EOIR), and the INS
has no authority to promulgate
regulations on behalf of EOIR. Sections
alleged to fall within EOIR’s jurisdiction
were 208.1, 208.2, 208.3, 208.12, 208.14,
208.18, 236.3, and 242.17. The
comments suggested that the
Department should republish the
sections of the proposed rule that
pertain to EOIR proceedings with

instructions that comments should be
directed to the EOIR.

Response and Disposition: The
proposed rule was published by the
Department of Justice. The Attorney
General has authority to promulgate
regulations on behalf of all Department
of Justice agencies, including INS and
EOIR. Officials of EOIR participated in
drafting all relevant provisions of the
proposed rule. Upon publication of the
rule, the name, address, and phone
number of the Counsel to the Director of
EOIR were included as a point of
contact for further information. Since
this rule chiefly concerns the process for
adjudicating asylum applications that
are received in the first instance by the
INS, public comments were directed to
the INS; however, a copy of every
comment was forwarded by the INS to
EOIR. Specific suggestions were made
by EOIR and have been incorporated
into this final rule. Accordingly, this
rule has been issued in compliance with
the notice and comment requirements of
the APA.

2. Constitutional Issues

Comment: Several comments stated
that the proposed rule would violate the
Constitution by infringing upon liberty
and property interests protected under
the due process clauses of the Fifth and
Fourteenth Amendments. The
comments identified the following as
violations of due process: (a) not every
asylum applicant would receive an
asylum officer interview, which is
essential for an asylum officer genuinely
to evaluate a case; (b) those denied an
interview would be deprived of the
opportunity to have their claim decided
in a non-adversarial setting and instead
would be required to present their
asylum claim to an immigration judge
during an adversarial proceeding; (c) an
applicant not granted asylum would be
denied the opportunity, available under
the current procedures, to rebut the
asylum officer’s initial determination to
deny the claim (Notice of Intent to
Deny); and (d) due to elimination of the
Notice of Intent to Deny (NOID), the
applicant would not have access to the
information that the asylum officer
relied upon in deciding not to grant the
claim. The comments stated that such
infringement could not be justified by
the Government's interest in improving
the efficiency or financial viability of
the asylum process.

Comments stated that procedures
similar to those in the proposed rule
have been invalidated by the federal
courts. They pointed to Mendez v.
Thomburgh, No. 88-04995 (C.D. Cal.,
Order filed May 26, 1989, modified June
23, 1989), in which the court

preliminarily enjoined an expedited
adjudication process put into place in
Los Angeles and stated that applicants
were entitled to a re-interview.
Comments also noted American Baptist
Churches v. Thornburgh, 760 F. Supp.
796 (N.D. Cal. 1991) (hereinafter
“ABC"), in which the Government
agreed to re-interview Salvadoran
asylum-seekers. Comments suggested
that agency efforts to expedite the
asylum process through measures
compromising due process and equal
protection have been enjoined as a
“pattern and practice violation" in a
number of other cases.

Response and Disposition: The
proposed rule fully recognized the due
process rights of asylum applicants. By
preserving asylum and withholding of
deportation proceedings before an
immigration judge, the rule provides
due process: (a) the applicant is
permitted to testify and submit all
relevant evidence in support of his or
her claim; (b) the applicant nlay be
represented by an attorney; (c) the
applicant is entitled to cross-examine all
witnesses presented by the Government
and to rebut any documentary evidence
submitted by the Government; and (d)
the applicant has the right to
administrative appeal and judicial
review of an adverse decision. In
addition, as discussed below, the final
rule amends the proposed rule by
providing that the INS will conduct
interviews for all asylum applicants
within its jurisdiction who have filed a
complete application. All who apply for
asylum before an asylum officer will
thus have an opportunity to present
their claim in a nonadversarial
proceeding. Furthermore, neither the
settlement agreement in Mendez nor the
settlement agreement in ABC suggests
that INS procedures were invalid. The
rule does not single out any class of
applicants for distinct treatment and all
asylum applicants will be treated in the
same manner without regard to
nationality or country of origin. Asylum
officers will interview all applicants
who appear for their scheduled
interviews before determining whether
to grant, deny, or refer their
applications.

3. Federalism Issues

Comments: Several comments argued
that the proposed rule required a *'cost
benefit assessment” under Executive
Order 12866 because it constitutes a
“significant regulatory action.” The
comments also suggested that the
Department was required to perform a
“‘federalism assessment’* under
Executive Order 12612, since portions
of the regulation could affect state
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governments’ public welfare programs.
The comments argued that the inability
of asylum applicants to work for 180
days and during the appeal process
could lead the applicants and their
families to rely on state public
assistance that they might not turn to if
authorized to work, This, the comments
stated, constitutes a “substantial direct
effect on the States,” triggering the need
for a federalism assessment.

Response and Disposition: Executive
Order 12866 requires an agency to
submit a draft proposed rule and an
assessment of the potential costs and
benefits of the regulation to the Office
of Management and Budget (OMB) for
review if the agency or OMB considers
the rule “to be a significant regulatory
action” under section 3(f) of that Order.
The Department of Justice considered
the proposed rule to be a significant
regulatory action and complied with the
Executive Order by submitting a copy of
the draft proposed rule and a summary
of the reasons for the regulation to the
OMB. See 59 FR 14784 (March 30,
1994).

Executive Order 12612 requires a
federalism assessment if a proposed
regulation has “substantial direct effects
on the States, on the relationship
between the national government and
the States, or on distribution of power
and responsibilities among the various
levels of government.” Whether policies
have federalism implications depends
principally on whether the policies
would preempt state law or interfere
with an area of regulation that is usually
reserved to the states. If an agency
determines that a policy has federalism
implications, the federalism assessment
must consider the costs or burdens the
regulations would impose on the states
and resources available to the states to
offset the added costs or burdens.

The Department and OMB determined
that Executive Order 12612 did not
require a federalism assessment of this
rule. Regulatjons regarding immigration
and alienage are an exclusive federal
concern, and thus do not preempt state
law or impinge upon areas of state
regulation. Furthermore, Congress has
enacted specific legislation governing
the employment of aliens which
authorized the promulgation of
regulations on the subject. The rule also
would not have a substantial direct
effect on the states. While it is possible
that asylum applicants not eligible to
apply for work authorization might seek
state benefits, the nature and degree of
any such claims are at best an indirect
effect of the adoption of new asylum
procedures. Many asylum seekers have
entered the United States illegally and
are not eligible for most state benefits;

and some state benefits, such as
education, are available regardless of
whether an applicant has work
authorization. Meanwhile, the overall
asylum reform effort should reduce the
pressure on state public assistance
benefits by more promptly granting
asylum and work authorization to those
deserving of these benefits and more
promptly removing from the United
States those who are not. Accordingly,
there is no need for a federalism
assessment under Executive Order
12612.

4. Filing Fee for Asylum Applications (8
CFR 103.7{b)(1))

Proposed Rule: The proposed rule
would have amended 8 CFR 103.7(b)(1)
to provide that a fee of $130 be charged
for an application for asylum or
withholding of deportation. Section
208.4(d) would have been amended to
provide that an application be
accompanied by such fee or by an
application for waiver of fee in
accordance with 8 CFR 103.7(c)(1).

Comments: Comments supporting fees
argued that asylum applicants should
have to pay a filing fee if they can afford
to do so, that the general public does not
benefit from services provided by the
INS, and that taxpayers should not have
to bear the entire cost.

Most comments, however, urged
either elimination or reduction of the
fee. It was argued that the proposed fee
would unfairly punish persons seeking
protection from persecution, treat
asylum as a privilege limited to those
who could afford it, discourage bona
fide applications, and create a burden
for the INS in administering the fee
waiver provisions. Several comments
claimed that the fee would be unfair in
light of the proposed rule’s limitation on
an asylum applicant’s access to
employment authorization pending the
adjudication of the asylum claim. Other
comments stated that the amount of the
fee was excessive: even if an applicant
could not qualify for a fee waiver, he or
she might still be unable to apply for
asylum due to the overall cost,
including those for an attorney,
counselor, and interpreter, to complete
the asylum application process. These
comments unfavorably compared the
proposed fee to those charged by The
Netherlands ($25.00) and Australia
($30.00), the only countries that now
charge an application fee, and suggested
that a fee at this level would be more
appropriate.

everal comments also argued that
charging a fee would not be ‘
economically efficient. Collecting the
fee and administering a waiver system
would create significant administrative

costs. Adjudicating waivers, aside from
being time-consuming, would increase
personnel costs and paperwork, would
add an additional step to the
adjudication process, and would expose
the INS to litigation over contested
waiver decisions. If; as anticipated, a
large number of applicants applied for
and obtained fee waivers, the costs in
administering the fee and the waiver
might not even offset the relatively low
amount of fees collected,

Several comments also questioned
whether the INS could fairly administer
a fee waiver process. They alleged that
the INS previously has used improper
criteria in adjudicating applications for
waivers of fees for Temporary Protected
Status and for renewal of employment
authorization documents. These
comments urged that the process be
fairly implemented by removing
irrelevant discretionary factors from the
waiver procedure and focusing solely on
the applicant’s ability to pay the fee.
Some argued that the INS should
propose, publish, and elicit public
comments on uniform guidelines for
adjudicating fee waivers for all INS
applications. Others argued that the INS
should create a fee waiver process for
asylum applicants under a separate
regulation, independent of 8 CFR
103.7(c). Some proposed that asylum
applicants filing through an approved
voluntary agency or an accredited
representative should receive automatic
fee waivers. Many comments suggested
that waiver guidelines should
incorporate the poverty guidelines of
the Department of Health and Human
Services. Some comments suggested
that a time limit be set within which the
INS must make waiver determinations
and, if the decision is not made within
that time, that the waiver be granted.
Comments also suggested that the fee-
paying or waiver status of the applicant
not be disclosed to the asylum officer
adjudicating the claim. One comment
suggested that the filing of a fraudulent
fee waiver be used as evidence weighing
against the applicant’s credibility on the
underlying asylum claim.

Several comments stated that under
section 286(m) of the Act, 8 U.S.C.
1356(m), the INS may not impose a fee
for asylum applications. This section
provides that the INS may. set its fee for
providing adjudication and
naturalization services at a level that
will ensure the full recovery of costs for
those services, including those provided
without charge to asylum applicants or
other immigrants. Several comments
also stated that a specific fee for asylum
applications is unnecessary because
after the implementation of asylum
reform, the surcharge added to INS fees
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in conformance with section 286(m)
should generate sufficient revenues to
cover the costs of the asylum program.

A number of comments made
recommendations for changing the fee
proposal. One comment proposed
setting the fee at $615, which is the
estimated total cost of adjudicating an
asylum application. Under this
proposal, if the applicant could not pay
the fee at the time of filing, then he or
she should pay half of the fee at the time
of filing and pay the balance within 90
days or at the time of the interview,
whichever is sooner. One comment
suggested loaning the entire cost of
asylum processing ($615) to the
applicant. The loan could be paid back
in one to three years as the person
begins to work.

ome comments suggested that the fee
be deferred so that a person granted
asylum pay the fee when he or she
applies g)r adjustment of status or for
any other subsequent benefit under the
Act. For those whose applications are
denied and who subsequently seek
another immigration benefit, such as
adjustment of status upon marriage or
reentry after deportation, the asylum fee
would be collected at the time the
applicant submits the respective
application. The comments argued that
applicants will be in a better position to
pay the fee at the time of these
subsequent applications.

One comment suggested that the fee
not be charged to those who file their
asylum application before an
immigration judge in exclusion or
deportation proceedings. This comment
noted that most of the alleged abuse of
the asylum system occurs in
applications filed with asylum officers
and that it is unfair to charge a fee to
those who are defending themselves in
removal proceedings.

Response and Disposition: The
comments received in response to the
fee proposal have been carefully
considered. It has been concluded that
imposition of the fee at this time would
likely impose administrative burdens
that would not be offset by the
anticipated receipts from the fee.
Accordingly, the provisions relating to
the fee are not included as part of the
final rule. Adjudication of asylum
applications before the INS will
continue to be funded by way of a
statutorily authorized surcharge
assessed on applications for other
immigration benefits. Additional
funding provided by the 1995
appropriations for Asylum Reform will
provide resources for INS and EOIR. As
part of an ongoing comprehensive
economic review of its entire fee
structure, the INS will examine

alternative sources of funding for
asylum adjudications, including the
possibility of a user fee.

5. General (8 CFR 208.1)
a. Effective Date (8 CFR 208.1(a))

Proposed Rule: The proposed rule
would have amended 8 CFR 208.1(a) to
state that Part 208 applies to all
adjudications of asylum applications,
whether by an asylum officer or by an
immigration judge, on or after the
effective date of the final rule.

Comments: Many comments urged
INS not to apply some or all of the
proposed amendments to Part 208 to
applications filed prior to the effective
date of the final rule. These comments
suggested that a “‘retroactive”
application of the rule could result in
different treatment for asylum
applicants who filed at the same time,
but prior to the effective date of the final
rule—namely: claims filed and
adjudicated before the effective date of
the final rule will have been processed
under the prior practice of a mandatory
asylum officer interview and
opportunity to rebut a NOID; NOIDs are
eliminated for claims filed but not
adjudicated by the effective date and,
under the proposed rule, such claims
could be referred immediately to an
immigration judge without an interview
by an asylum officer. Some comments
also noted that making the rule
applicable to applications that have
already been filed would have no sffect
in discouraging the prospective filing of
non-meritorious applications.

A number of comments argued that
the proposed rule is invalid under the
Supreme Court's decision in Bowen v.
Georgetown University Hospital, 488
U.S. 204 (1988), which held that
retroactive rulemaking is improper
under the APA absent express statutory
authority, because Congress has not
given the Attorney General retroactive
rulemaking authority through the
Immigration and Nationality Act.
~ Finally, one comment argued that
applying the proposed rule to “all
adjudications” creates conflicts with
judicial decisions and settlement
agreements in litigation concerning
asylum procedures.

Response and Disposition: These
comments were carefully considered,
but it was concluded that the effective
date provision does not run afoul of
Bowen v. Georgetown University
Hospital. The rule is not “‘retroactive”
within the meaning of that case because
it does not alter the past legal
consequences of past actions; rather, it
affects only procedures that are to be

followed in cases that are yet to be
adjudicated.

The effective date provision applies
only to adjudications of applications for
asylum or withholding of deportation
under 8 CFR Part 208. The rule therefore
will not apply to the amended
provisions of 8 CFR 242.17(e) regarding
the use of information provided on an
asylum application as the basis for
establishing the alienage or
deportability of an asylum applicant, or
to the related provision at 8 CFR
208.3(c)(2). These amended provisions
will apply only to applications received
by the INS after the effective date of the
final rule, Similarly, the effective date
provisions do not affect 8 CFR
274a.12(c)(8). Thus, asylum applicants
who have filed their applications prior
to the effective date of the final rule will
not be subject to the final rule’s
provisions governing initial applications
for employment authorization. Sections
208.7(a) and 242.17(e) of the final rule
will be amended to clarify this point.
However, the rule governing extensions
of employment authorization in
§208.7(d) shall apply to all asylum
applicants upon the effective date of
this rule. Furthermore, the final rule
cannot and does not intend to alter any
obligations imposed on the INS or
asylum applicants by judicial decisions
or settlement agreements in cases such
as ABC or Mendez. Finally, the rule will
not apply to cases pending in district
courts, courts of appeals, or the
Supreme Court.

The other aspects of the rule, while
they would affect pending applications,
do not affect the past legal consequences
of past actions, but merely affect
procedures to be applied in the future.
The main procedural differences under
this rule are elimination of the NOID
and written denial decisions by asylum
officers. These changes, however, do not
alter the legal circumstances or rights of
any person with a pending application.
No person eligible for asylum under
existing regulations will be rendered
ineligible due to any change made by
this rule. Asylum claims will continue
to be adjudicated under the same legal
standard.

Limiting application of the final rule
to applications filed after the effective
date would severely impair efforts at
asylum reform because it would require
two parallel systems of adjudication:
one for cases filed before the effective
date, one for cases filed afterwards.
Neither the Supreme Court’s decision in
Bowen nor any section of the APA
requires such a result. The rule achieves
the goal of streamlining the asylum
process while maintaining the same
legal standards used to adjudicate each
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asylum application in a timely manner.
This provision of the proposed rule will
be adopted in the final rule with
amendments for clarity.

b. Qualifications and Training of
Asylum Officers (8 CFR 208.1(b))

Comments: Two comments suggested
that both immigration judges and
asylum officers receive special training
in international human rights law,
conditions in countries of origin, and
other relevant national and international
refugee laws. One comment observed
that the current rule that provides for
extensive training of asylum officers has
improved their decision-making, and
reasoned that the same requirement
would have a similar effect on the
decisions of immigration judges.

Response and Disposition: The
Department provides extensive initial
training and continuing education to
immigration judges that includes
training related to asylum adjudications.
The Department will continue to work
to improve such training programs.
However, the Department does not
consider it necessary that there be
specific regulatory requirements
regarding the training of immigration
judges.

6. Form of Application (Section 208.3)

a. Required Copies of Forms (8 CFR
208.3(a))

Proposed Rule: Section 208.3(a) of the
proposed rule stated that the applicant
file three copies of any supporting
documentation and one completed
fingerprint card (Form FD-258) for all
individuals ages 14 years and older who
are included on the application.

Comments: One comment stated that
it is not clear whether two or three
copies of the application are required,
and another questioned the reason for
requiring three copies of supporting
documentation.

Response and Disposition: The final
rule has been clarified to make clear that
the I-589 and supporting documents,
plus two copies, are required. Three
copies of supporting documentation are
required because one copy is retained
by the INS in the applicant’s alien
registration file, one copy is forwarded
1o the Department of State under 8 CFR
208.4(a), and, if the application is not
granted by the asylum officer, a copy of
the application with all supporting
documents is forwarded to the
immigration judge under the referral
process described in 8 CFR 208.14(b).
This provision of the proposed rule has
been amended to clarify that the original
and two copies of the application are
required

b. Use of Information in Application (8
CFR 208.3[c)(2))

Proposed Rule: Section 208.3(c)(2) of
the proposed rule stated that
information provided in an asylum
application may be used to satisfy the
Government’s burden of proof in
establishing deportability under section
242 of the Act, 8 U.S.C. 1252.

Comment: One comment asserted that
the proposed rule should state that the
information in the asylum application
may not satisfy the clear, convincing,
and unequivocal standard of evidence
for deportability.

Response and Disposition: The
Department believes that an alien’s
written admission of alienage and of
having no lawful status in the United
States is sufficient to satisfy the
standard of evidence for establishing
deportability. Consequently, the new
asylum application will contain a clear
warning that the application may be
used to establish deportability. This part
of the final rule will not be applied
retroactively and will affect only those
persons who make an application on the
new form after the effective date of this
rule. Accordingly, this provision of the
proposed rule will be adopted without
amendment in the final rule.

c. Delivery by Mail (8 CFR 208.3(c)(3))

Proposed Rule: Section 208.3(c)(3) of
the proposed rule stated that mailing to
the address provided on the application
shall constitute adequate service of all
notices and other documents, including
any charging documents (Forms 1-221
and 1-122).

Comments: Several comments argued
that delivery by regular mail of an Order
to Show Cause (OSC) violates section
242B(a)(1) of the Act, 8 U.S.C.
1252b(a)(1), which requires that OSCs
be presented by personal service or
certified mail. Other comments argued
that the OSC should be served by
certified mail to ensure that it is actually
received and that the rule does not take
into consideration that an applicant may
move after his or her application has
been filed.

Three comments also addressed the
issue of service to legal representatives.
One comment stated that if the
applicant is represented by an attorney,
service should be made on the
applicant’s legal representative, rather
than on the applicant. Another
comment recommended that mailing
documents to the applicant’s attorney or
representative also should constitute
adequate service. Finally, a comment
asserted that EOIR should be informed
whether an applicant was represented
by an attorney at the Asylum Office.

Response and Disposition: This
provision is not intended to—and
legally could not—alter the certified
mail delivery requirements in section
242B of the Act, 8 U.S.C. 1252b. In cases
where personal delivery of the OSC is
not possible, OSCs will continue to be
served by certified mail. This provision
is adopted with an appropriate
clarifying amendment in the final rule.

The recommendations regarding
service upon attorneys or registered
representatives have been considered
carefully. The Department believes that
the rules for service of an OSC must
ensure that the person subject to
proceedings has actually received the
document. The Department also is
concerned that an attorney retained for
the asylum process might not remain as
the applicant’s attorney in exclusion or
deportation proceedings. As this final
rule is implemented, the INS will work
with attorneys and advocacy
organizations to consider these and
other proposals relating to the service of
notices and other documents, but the
suggestion of having charging
documents mailed to an applicant’s
attorney or representative constitute
adequate service has not been adopted.

d. Signatures under Penalty of Perjury (8
CFR 208.3(c)(4) and 8 CFR 208.3(d))

Proposed Rule: Sections 208.3(c)(4)
and 208.3(d) of the proposed rule stated
that the applicant and anyone other
than an immediate relative of the
applicant who prepares or assists the
applicant in preparing the asylum
application must sign the application
subject to penalty of perjury. A person
other than an immediate relative who
prepares or assists the applicant in
preparing the application also must
provide his or her full mailing address.
In addition, if the applicant later claims
ignorance of the contents of the
application, his or her signature may
provide the basis for denial of the claim.
- Comments: Several comments
suggested that any preparer, including
an immediate relative, sign the asylum
application under penalty of perjury
and provide an address. One comment
argued that exempting family members
from signing the I-589 weakens the
regulation because unscrupulous
preparers, to remain undetected, will
not sign the application.

Many other comments criticized this
provision as unduly punitive because
many asylum applicants have limited
education, are unfamiliar with United
States laws, and rely on those who
claim to be qualified to assist them with
their asylum applications. Such
applicants should not be subject to
prosecution if there are errors in the
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application. Some comments asserted
that this provision will prevent
applicants from obtaining help in
completing their applications. In
addition, one comment claimed that
those assisting applicants might fear
reprisal from their own governments if
their role in assisting asylum applicants
were known. Another stated that
organizations may not wish to sign the
forms because of their unwillingness to
incur potential liability for an
inaccurate representation not known to
them. One comment argued that
subjecting persons other than the
applicant to penalty of perjury places an
undue burden on attorneys and
translators who are assisting applicants
but can do little to verify the veracity of
the applicants’ statements.

The comments made several
recommendations directed at protecting
applicants and the individuals and
organizations who assist applicants.
One comment recommended that only
the preparers, not the applicants, should
sign the asylum application subject to a
penalty of perjury because genuine
asylum-seekers, particularly those that
do not speak English, may be unaware
of the actions of an unprincipled
preparer. One comment advocated that
those who prepare asylum applications
without charging the applicant a fee
should not be required to sign the form.
Another comment suggested that if an
improperly prepared asylum application
is not signed by the preparer, the
asylum officer should ask the applicant
who prepared the application. With the
applicant’s permission, the asylum
officer then could relay the information
about the preparer to the appropriate
local INS enforcement division.

Finally, two comments asserted that
the signature requirement is too broad.
The comments claimed that the
signature requirement in the proposed
" rule is more sweeping than the
requirement on the form itself, and that
it fails to specify the degree of assistance
that triggers the necessity to sign the
form.

Response and Disposition: The
requirement that the applicant and
outside preparers sign the Form 1-589
under penalty of perjury is necessary
and appropriate for several reasons. An
asylum applicant is seeking an
important benefit and should be
required to provide only truthful
information to the Government. The
evidentiary rules for adjudicating
asylum applications treat the credible
testimony of the applicant as sufficient
to meet the applicant’s burden of proof
and thus there should be appropriate
consequences for making false
statements. Those who assist in

preparing applications also should bear
these consequences if they have
knowingly included false information
on the application.

The fact that a signature is made
under penalty of perjury does not, of
course, alter the Government’s burden
to establish the elements of the crime in
the event of prosecution. Many of the
objections raised in the comments
would apply to situations where perjury
could not be proved. Nevertheless, those
applying for asylum and those who
assist others in doing so should have the
same obligation to make truthful
statements as persons who make other
applications to the Government. These
provisions of the proposed rule will be
adopted in the final rule, with
amendments for clarity and to eliminate
unnecessary words.

e. Incomplete Applications (8 CFR
208.3(c)(5) and 8 CFR 208.3(c)(6))

Proposed Rule: Section 208.3(c)(5) of
the proposed rule stated that an
application that is incomplete or lacks
a response to each of the enumerated
questions may be referred to an
immigration judge for adjudication or
may be denied by the asylum officer.
Section 208.3(c)(6) defined an
incomplete application as one that does
not include a response to each of the
questions contained in the Form I-589,
that is unsigned, that is unaccompanied
by the required materials specified in
paragraph (a) of this section, or that is
unaccompanied by the required fee or
application for fee waiver.

Comments: Numerous comments
criticized these provisions for
establishing overly harsh penalties and
for not including a sufficiently clear
definition of what constitutes an
incomplete application. The comments
claimed that an application may be
denied or referred because minor or
irrelevant questions were not answered.
The comments suggested that the
applicant be given a chance to remedy
such an omission. The comments also
questioned whether an application
would be deemed incomplete if certain
questions were answered but the
responses lacked substance.

everal comments agreed that
incomplete applications should not be
adjudicated and recommended
amendments to the rule. One comment
suggested that this provision be moved
to a new subsection and labelled
“Summary Disposition—Action on
Incomplete Forms." Another comment
suggested that the term “incomplete’ be
deleted from the final rule in order to
restrict the rule to allow denial or
referral only when the applicant has
been completely unresponsive to a

question. A third comment advocated
that incomplete applications be
returned to the applicant, rather than
denying them or referring them to an
immigration judge.

Response and Disposition: The final
rule retains the current mandate that all
asylum applicants who appear as
scheduled will receive an interview
with an asylum officer.

Accordingly, incomplete applications
will not be denied or referred to an
immigration judge without an interview.
These sections of the proposed rule are
therefore adopted with appropriate
amendments in the final rule. The final
rule provides that an incomplete
application shall be returned by mailing
it to an applicant within 30 days of
receipt of the application by the INS;
and that if an application has not been
returned within this 30-day period, the
application shall be deemed complete.
Under section 208.7 of the final rule, if
the application is incomplete, the 150-
day period will not begin until the
applicant submits a complete
application. For clarity, the last
sentence of § 208.3(c)(6) of the proposed
rule, defining an incomplete
application, is moved to paragraph
§ 208.3(c)(5) of the final rule. This
definition also has been clarified to state
that an application that is not returned
to an applicant within 30 days of having
been received by the INS shall be
deemed complete.

7. Employment Authorization (Section
208.7)

Proposed Rule: The proposed rule
would have amended the regulations
governing eligibility of asylum
applicants for employment
authorization in the following manner:
An application for employment
authorization (Form I-765) could be
submitfed to the INS no earlier than 150
days after the date on which a complete
application for asylum was filed. If the
asylum application was denied by an
immigration judge or an asylum officer
within the 150-day period, the applicant
would not be eligible to apply for
employment authorization. After 150
days, the INS would have 30 days from
the date of the filing of the application
for employment authorization to
adjudicate the application for
employment authorization. If the INS
failed to adjudicate the application for
employment authorization within the
30-day period, the applicant would be
eligible for interim employment
authorization, If the application for
asylum was denied by an immigration
judge or an asylum officer within this
30-day period, the application for
employment authorization would be
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denied. The 150- and 180-day periods
would be extended by any delay sought
or caused by the applicant. The
proposed rule also would have
prohibited an applicant for asylum who
has been convicted of an aggravated
felony from applying for or being
granted employment authorization. If an
applicant who has been convicted of an
aggravated felony has previously been
granted employment authorization, the
employment authorization would be
revoked. Finally, an applicant who
inexcusably failed to appear for a
scheduled interview before an asylum
officer or a hearing before the
immigration judge would not be granted
employment authorization. The
proposed rule also would have amended
the current rule by requiring a fee for
the filing of an initial application for
employment authorization.
omments: A few comments
supported these proposals as-an
_appropriate balance between meeting
the needs of asylum applicants while
discouraging frivolous claims. A greater
number of comments criticized these
provisions for imposing economic
hardship on asylum applicants. The
comments stated that many applicants
arrive in the United States with few
belongings, no money, and no network
of family or friends to provide them
assistance. Furthermore, the United
States does not provide public
assistance benefits to most people who
apply for asylum. As a result, asylum
applicants would be forced to work
illegally in jobs where they would be
underpaid and treated poorly, but
would have no means of redress because
of the fear of reprisals. Other comments
claimed that the rule would violate the
right to work of asylum applicants and
is inconsistent with the 1951
Convention Relating to the Status of
Refugees, 189 U.N.T.S. 150, 18 U.S.T.
6260, T.LA.S. 6577, and the 1967
Protocol Relating to the Status of
Refugees, 606 U.N.T.S, 267, 19 U.S.T.
6223, T.LLA.S. 6577, because it creates
an obstacle to the filing of an asylum
application. Comments also stated that
the rule would deny due process to
asylum applicants because they would
be unable to afford attorneys to
represent them. Numerous other
comments claimed that the rule would
impose new burdens on sacial service
organizations and state and local
governments because asylum applicants
unable to work will turn to these
sources for assistance.

One comment specifically observed
that a greater number of Cubans and
Haitians will apply for cash and medical
benefits under the Refugee Education
Assistance Act of 1980, 8 U.S.C. 1522

note, and suggested that Cubans and
Haitians be exempt from the
employment authorization limitations
under 8 CFR 208.7(a). Another comment
contended that applicants paroled into
the United States to file asylum claims
will lose their work authorization under
the proposed rule, which would be
unjust because many such parolees have
been recognized by the INS to have
credible asylum claims.

Some comments indicated that the
proposed rule is confusing because it
does not specify that persons granted
asylum are immediately eligible for
work authorization and does not
provide sufficient detail on how the
150-day waiting period will be
measured. Other comments expressed
doubt that asylum applicants would
actually receive work authorization 180
days after the filing of their applications
because of difficulty and confusion.in
applying the 150-day waiting period.

Many comments advocateg
eliminating the waiting period and
maintaining the current rule, which
allows immediate applications for
employment authorization and issuance
within 90 days. Some comments
suggested a decrease in the waiting
period with one specifically stating that
employment authorization valid for 3 to
6 months should be granted at the time
of the interview or within 90 days,
except for cases deemed “frivolous” or
“manifestly unfounded."” Another
comment advised providing exceptions
to the waiting period by granting
employment authorization immediately
or within 90 days to applicants who
demonstrate hardship or economic need
(such as those with no relatives in the
United States or who have small
children). Another comment advocated
issuing employment authorization at the
time of the interview or hearing because
it would ensure that applicants appear
for their interview or hearing and allow
the applicant to receive employment
authorization sooner.

A number of comments suggested
clarification of the 150-day waiting
period. One comment noted that the
150-day period should begin when the
application is received by the INS,
rather than when the application is
actually processed. Some comments
argued that the INS should notify the
applicant in writing of the date of
receipt and whether the application is
complete. Other comments criticized
the provision for an extension of the
150-day period in the case of delays
caused by the applicant, and one
comment recommended that this aspect
be eliminated. Another comment
suggested, however, that the applicant
be notified when additional information

is required and the waiting period be
extended only if the additional
information is not provided. Other
comments asked for clarification as to
what actions serve to extend the waiting
period, and one comment requested that
a mechanism to contest the extension be
provided.

Finally, some comments oppesed the
inability of the applicant to obtain work
authorization during the appeal period
if his or her claim is denied by the
immigration judge within the 180-day
period. One comment noted that the
applicant’s access to counsel will be
jeopardized on appeal while another
observed that negative decisions
frequently are reversed. A comment
stated that such an applicant may face
the choice of either starving or returning
to a country where he or she faces
persecution. Comments also stated that
a decrease in appeals will hinder proper
interpretation of the law by preventing
the presentation of novel legal issues.
These comments suggested that
employment authorization be granted to
applicants during the appeal process or
that an exception for economic
necessity be provided.

Response and Disposition: The
Department strongly believes that the
asylum process must be separated from
the employment authorization process.
This rule will discourage applicants
from filing meritless claims solely as a
means to obtain employment
authorization. More important, the rule
provides legitimate refugees with lawful
employment authorization. When the
system is fully operational, asylum
officers are expected to grant or refer
affirmative claims within about 60 days.
Thus, persons with bona fide asylum
claims would get work authorization in
approximately the same time as the
current 90-day period for adjudicating
work authorization applications. All
applicants could have work
authorization after 180 days, unless
their claims have been denied by an
immigration judge. Under existing
authority, work authorization may be
granted to persons who are paroled into
the United States by the INS. 8 CFR
274a.12(c)(11). This provision, which
can be employed in the case of asylum
applicants seeking admission at a port
of entry to the United States and paroled
into the country, is not changed in this
rule.

The comments presented on this issue
have been carefully considered.
Particular attention was given to the
recommendations that alternative means
be established to adjudicate
employment authorization on the basis
of the merits of the claim or on the
economic situation of the asylum
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applicant. Either alternative would
invite a large number of applications,
thus diverting resources and
undermining the goals of asylum
reform. Using a merit-based standard
would require the INS to adjudicate
asylum applications for work
authorization eligibility either through a
paper evaluation or a separate work
authorization interview. A need-based
standard would impose a similar
administrative burden. Given that the
vast majority of those deserving asylum
will pramptly receive their decisions
and, hence, their employment
authorization, this burden would not be
justified by the results achieved.

The Department also considered the
claim that asylum applicants will
disregard the law and work without
authorization. While this is possible, it
also is true that unlawful employment is
a phenomenon not limited to asylum
applicants, but is found among many
categories of persons who have illegally
entered or remained in the United
States. The Department does not believe
that the solution to this problem is to
loosen eligibility standards for
employment authorization. This is
particularly so because of the evidence
that many persons apply for asylum
primarily as a means of being
authorized to work. These rules will
discourage applications filed for such
reasons and thus will enable the INS to
more promptly grant asylum—and
provide work authorization—to those
who merit this relief.

These provisions of the proposed rule
also are in keeping with United States
obligations under international law.
Article 17 of the 1951 Convention
provides that a “[clontracting State shall
accord to refugees lawfully staying in
their territory the most favourable
treatment accorded to nationals of a
foreign country in the same
circumstances, as regards the right to
engage in wage-earning employment.**
Under this rule, refugees—i.e., persons
granted asylum—are immediately
eligible to apply for and receive
employment authorization. Article 17
imposes no further obligations on access
to employment authorization for those
who are applying for asylum.

The Department also has carefully
considered the comments directed to
the impact that new rules on
employment authorization would have
upon the states. These concerns are
addressed under heading 3.

Consistent with its decision to remove
the requirement for an asylum
application fee, the Department will not
adopt in this final rule a requirement
that asylum applicants payafeeto
accompany an initial application for

employment authorization under 8 CFR
274a.13. The fee requirement will be
retained for applications to renew
em%loyment authorization.

The provisions of the proposed rule
are adopted with several amendments in
the final rule. Sections 208.3(c)(5) and
208.7(a)(1) of the final rule will be
amended to provide that the 150-day
period shall commence upon the receipt
by the INS of a complete application for
asylum. The filing of an incomplete
application shall not commence the
150-day period provided that the INS
has returned the application by mailing
it within 30 days in accordance with 8
CFR 208.3(c)(5). Section 208.7(a)(4) also
will be amended to specify that an
applicant’s failure without good cause
to appear for an interview under section
208.9(a) precludes the applicant from
receiving employment authorization
under section 274a.12(c)(8). Failure to
appear without good cause to receive
the decision of the asylum officer under
section 208.9(d) shall be treated as delay
caused by the applicant and shall toll
the 150-day period. A new paragraph
208.7(a)(5) will be added to specify that
the new rules governing eligibility for
employment authorization do not apply
to persons whose asylum applications
have been filed prior to January 4, 1995.
Finally, section 208.2(b) will be
amended to state that an immigration
judge may permit a referred applicant to

“file an amended application, but that

any delay caused by such a request shall
extend the period within which the
applicant may not apply for
employment authorization.

8. Renewal of Employment
Authorization (Section 208.7(d))

Proposed Rule: Section 208.7(d)
would be amended to require that in
order for employment authorization to
be renewed before its expiration, an
application must be received by the INS
at least 90 days before the employment
authorization expires. Under current
regulations, applications for renewal
must be received at least 60 days prior
to expiration.

Comment: Several comments
criticized this proposal for placing an
unfair and unnecessary burden upon
applicants for renewal. The comments
stated that the INS should be able to
process renewals within 60 days. Some
comments stated that renewal of work
authorization should be assigned to INS
District Offices, and not to the INS
Service Centers, because the District
Offices are more likely to have access to
information regarding the alien’s status.
One comment approved of the practice
of charging a fee for renewal of work
authorization.

Response and Disposition: Under 8
CFR 274a.13(d), the INS district director
shall adjudicate the application for
renewal of employment authorization
within 90 days of receipt.

The lack of uniformity between the
current 60-day rule for filing renewal
applications and the 90-day rule for
adjudicating such applications led to
disagreements between applicants and
the INS. The INS believes that fewer
disputes will result if these periods are
uniform. The INS agrees that many such
applications can be adjudicated in
significantly less than 90 days, and will
continue to work for improvements in
this area. Due to the workloads involved
in processing a large volume of
employment authorization requests,
hewever, the Department believes that it
would not be prudent to establish a
shorter mandatory period for the
adjudication of such requests.
Accordingly, these provisions of the
proposed rule will be adopted without
amendment in the final rule.

9, Interview and Procedure (Section
208.9(a))

a. Mandatory vs. Discretionary Interview

Proposed Rule: Current regulations
require that for each application for
asylum within the jurisdiction of an
asylum officer, an interview shall be
conducted by that officer. The proposed
rule would provide that interviews on
asylum applications are discretionary.

Comments: Many comments opposed
making interviews discretionary. Some
rested their objections in part on
constitutional grounds; these concerns
have been addressed above in
subheading 2. The comments also
expressed concern that direct referral of
claims without an interview to an
immigration judge is inappropriate
because the written application often is
not a reliable indicator of the strength or
weakness of the applicant’s claim. The
comments argued that a system of
discretionary interviews and direct
referrals would be unfair because many
applicants are unable fully to articulate
their claim in writing due to language
barriers, lack of understanding of the
laws governing asylum, or innocent
reliance on unscrupulous paid preparers
of asylum applications. These
comments argued as well that the
asylum interview is of significant
benefit because it allows the applicant
to present the facts of the case in a
nonadversarial manner and compels the
asylum officer to consider the full range
of facts, including all relevant country
conditions, before making a
determination in the case. While many
comments acknowledged the advantages
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of adversarial proceedings before an
immigration judge in eliciting the facts
of an asylunr claim, the commentators
generally felt that the value of an
asylum interview should be given
greater weight.

Several comments stated that the
proposed rule would be contrary to the
legislative intent behind section 208 of
the Act, 8 U.S.C. 1158, because Congress
contemplated that asylum
determinations would be made
independent of exclusion and
deportation proceedinf;s.

everal comments claimed that the
system of discretionary referrals would
actually make the process less efficient
because applicants would be forced to
present their claims in a longer, more
formal hearing before an immigration
judge. The comments claimed that this
would increase overall expense to the
Government, exacerbate the problem of
delay in asylum adjudications, and
undermine the intent of the proposed
rule to streamline the asylum system.

The vast majority of the comments
directed to this question stated that
asylum interviews should be
mandatory. However, a large number of
these comments also suggested that, as
an alternative, direct referral without
interview should take place only in
circumstances where the written
application indicates that the claim is
frivolous or manifestly unfounded.
Some comments criticized the proposed
rule for making it appear that the
granting of interviews to asylum
applicants will be the exception, not the
rule. The comments also stated that
applicants deserve to know the standard
under which the INS will determine
whether or not to grant an interview.

Response and Disposition: The
Department has carefully considered
these comments and determined that
the goal of streamlining asylum
adjudications can be met without
changing the present rule that mandates
the opportunity for an interview of each
asylum applicant. Accordingly, the
present rule is retained and there is no
provision for immediate referral of
cases, without an interview, to an
immigration judge. The rule is clarified
to state that an interview will be granted
for applications that are complete
within the meaning of § 208.3(c)(5).
Section 208.10 also is amended to
provide that the failure without good
cause of an applicant to appear for a
scheduled interview under § 208.9(a)
may be deemed to constitute a waiver of
the right to an interview with an asylum
officer or, in the case of an applicant
who is a stowaway, alien crewman,
alien temporarily excludable under
section 235(c) of the Act, 8 U.S.C. 1225,

or in current lawful immigration status,
may be deemed to constitute an
abandonment of the application.

b. Procedural Issues

Proposed Rule: The proposed rule
would have amended 8 CFR 208.9 (b)
and (c) to require the applicant to
provide full identifying information at
the time of the application. Section
208.9(d) would have been amended to
require that, at the conclusion of the
interview, the applicant be notified that
he or she must appear in person to
receive the written decision of the
asylum officer. A new section 208.9(g)
would have been added to specify rules
regarding the use of interpreters during
interviews.

Comment: One comment stated that
the proposed rule is unclear on whether
witnesses could testify at the interview
because section 208.9(b) of the rule
states that the applicant “may . ..
submit affidavits of witnesses™ while
section 208.9(g) refers to live witnesses.

Response and Disposition: An asylum
applicant may present live witness
testimony at the time of his or her
interview. In the final rule, section
208.9(b) is amended to clarify this point.

Comment: Several comments
criticized the requirement in the
proposed rule that the applicant be
informed that he or she must appear in
person to acknowledge receipt of the
written decision of the asylum officer. -
The comments stated that this
requirement would be inefficient and
would result in applicants having to
make an unnecessary return trip to the
Asylum Office, where they may have to
wait for a long period of time. A
comment also questioned whether those
who are interviewed in ‘“‘circuit ride”
locations would be able to go to those
locations, or would be required to travel
to the more distant Asylum Office with
jurisdiction over their cases. Several
comments suggested that written
decisions be served by certified mail or
that mail service be used in cases where
the applicant has an attorney or
registered representative.

Response and Disposition: In order to
streamline asylum adjudications, there
must be a reliable system to accomplish
and verify service of the decision to
grant, refer, or deny the claim and, if
applicable, service of the charging
document. The INS experience with
certified mail under the current rule
demonstrates that this may not be the
most effective method to meet this goal.
If the applicant has provided an invalid
address or has moved without notifying
the INS, delivery most often will not be
accomplished. In addition, postal delays
and difficulties in processing return

receipt cards detract from the INS's
ability to confirm timely delivery, It
may be somewhat inconvenient to make
a return trip to the'Asylum Office;
however, under this system, the
applicant will receive his or her
decision promptly. If the decision is to
grant the claim, the applicant will be
able to apply more quickly for
employment authorization and other
benefits. If the decision is to refer the
claim, the applicant will receive a
charging document that will state the
date and time of required appearance in
immigration court, and will be able to
plan for that proceeding. Finally, both
the asylum adjudications and removal
proceedings systems will benefit if there
are fewer disputes regarding the service
of decisions and charging documents. In
cases where the applicant has failed to
appear at the appointed time to receive
his or her decision, certified mail will
be used in lieu of personal service to
deliver the decision.

The INS has carefully considered
whether the rule should be amended to
permit the use of mail service in the
case of applicants who have an attorney
or registered representative. The
Department has declined to adopt that
proposal at this time, chiefly because of
concerns that an attorney retained for
the asylum application process may not
remain as the applicant’s attorney in
exclusion or deportation proceedings.
However, as this final rule is
implemented, the INS will work with
attorneys and advocacy organizations to
consider this and other proposals
relating to service of decisions.

These provisions of the proposed rule
have been adopted with an amendment
to clarify that an applicant’s failure to
appear to receive and acknowledge
receipt of the decision of the asylum
officer shall be treated as delay caused
by the applicant for purposes of 8 CFR
208.7(a)(3) and shall extend the period
within which the applicant may not
apply for employment authorization by
the number of days until the applicant
does appear to receive the decision or
until the applicant appears before an
immigration judge in response to the
issuance of a charging document under
8 CFR 208.14(b).

Comment: Several comments
addressed the proposed rule’s
provisions governing the use of
interpreters (8 CFR 208.9(g)). Some
comments criticized the requirement,
also contained in current regulations,
that the applicant who does not wish to
proceed in English provide an
interpreter for the asylum interview.
These comments stated that this will
impose a financial burden on applicants
and that it may be difficult for
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applicants to find competent
interpreters, particularly for certain
languages. Other comments
recommended that the rule be amended
to specifically permit immediate family
members to serve as interpreters. Some
comments suggested that the rule be
more lenient in cases where the
applicant has failed to provide an
interpreter. One comment stated that the
proposed rule should be amended to
prohibit representatives, as well as
attorneys and immediate family
members, from serving as interpreters.

Response and Disposition: The
requirement that asylum applicants
wishing to proceed in a language other
than English provide an interpreter is
currently enforced by the INS as an
operations policy. Any other rule would
impose an undue financial burden on
the Government. Currently, asylum’
applicants may use a family member,
friend, or volunteer from the
community, or may hire a professional
interpreter. The proposed rule was
intended to adopt this policy into the
regulations. The recommendation that a
registered representative, as well as an
attorney, be prohibited from serving as
an interpreter will be adopted in the
final rule; an advocate should not be
called upon to serve two distinct roles
in the course of a proceeding. Hawever,
the final rule does not prohibit an
employee of the applicant’s attorney or
registered representative, such as a
paralegal, from serving as the
applicant’s interpreter. Finally, while an
applicant’s failure without good cause
to provide an interpreter may be
considered as a failure without good
cause to appear for the asylum interview
itself, the asylum officer has discretion
in applying this sanction. If the failure
to provide an interpreter is justified by
good cause, the INS will not consider
the applicant to have waived his or her
right to an interview or to have
abandoned his or her asylum
application.

These provisions of the proposed rule
are retained with appropriate
amendments in the final rule.

10. Failure to Appear (Section 208.10)

New Amendment: The propesed rule
would have made no amendment to 8
CFR 208.10. However, in the course of
reviewing the comments regarding the
interview of asylum applicants, it was
concluded that this section should be
clarified to modify the provision that an
applicant who fails to appear for a
scheduled interview may be deemed to
have abandoned his or her application
for asylum. The final rule will modify
this section to provide that failure
without good cause to appear for a

scheduled interview may be deemed to
constitute a waiver of the right to an
interview or, in the case of an alien
crewman, stowaway, person excludable
under section 235(c) of the Act, 8 U.S.C.
1225, or person in current lawful
immigration status, may be deemed to
constitute an abandonment of the
application, The final rule also will
amend 8 CFR 208.14(b) to provide that
an applicant who is deemed to have
waived the right to his or her asylum
interview in accordance with this
section may be referred to an
immigration judge for adjudication in
the course of exclusion or deportation
proceedings.

11. Comments From the Department of
State (Section 208.11)

Proposed Rule: As.amended by the
proposed rule, 8 CFR 208.11 would
retain the practice of submitting asylum
applications to the Department of State
but would eliminate the mandatory
period during which asylum officers
and immigration judges must await the
receipt of State Department comments
in individual cases. The State
Department could provide such
comments, but the intent of the rule is
to change the role of the State
Department to one of providing detailed
and current country conditions
information.

Comments: Comments supported this
change. Several comments stated that
applicants should have access to the
country conditions information
provided by the State Department and
relied upon by INS, and that applicants
should continue to receive copies of
case-specific comments from the State
Department. Some comments stated that
the applicant should be given 30 days
to respond to any such comments from
the State Department.

Response and Disposition: Under
section 208.11(c) of the rule, applicants
will receive copies of case-specific
comments provided by the Department
of State. Immigration judges will have
discretion to grant an appropriate time
period, if necessary, for rebuttal. A
uniform and mandatory waiting period
will not be beneficial because it would
add unnecessary delay to the process.
Copies of generic country conditions
information relied upon by immigration
judges also will become part of the
record available to the applicant. The
INS currently is considering means by
which country conditions information
used by asylum officers may be made
more generally available and will
continue to work with attorneys,
advocacy groups, and other interested
members of the public in accomplishing
this goal. This provision of the proposed

rule is adopted in the final rule with
amendments to clarify the text and
eliminate unnecessary words.

12. Elimination of Notice of Intent to
Deny (Section 208.12(a))

Proposed Rule: The proposed rule,
section 208.12(a}, would have
eliminated'the requirement that an
asylum officer provide the applicant an
opportunity to inspect, explain, or rebut
the material relied upon to find that the
applicant's claim has not been
approved. This is commonly referred to
as a Notice of Intent to Deny, or NOID.

Comments: Many comments criticized
this proposal, arguing that the NOID
requirement protects the rights of
applicants and promotes more accurate
decisions by asylum officers. Comments
characterized the NOID as useful to
clear up misunderstandings or incorrect
applications of the law before cases
reach the immigration court. As
discussed previously, some comments
also felt that the proposed rule would
violate the due process rights of
applicants by denying them an
opportunity to give a meaningful
response to material other than the
interview and the application relied
upon by the asylum officer.

Other comments praised elimination
of the NOID requirement as a means to
expedite the asylum process. Some
comments proposed that a balance be
struck by maintaining the NOID
requirement but reducing the time
period in which the applicant can
respond.

esponse and Disposition: The
Department gives high priority to all
efforts to improve the fairness, quality,
and accuracy of decisions made by
asylum officers and immigration judges.
However, the requirements in 8 CFR
208.12(a) are not necessary to meet
these goals, and modification of this
section is pivotal to the streamlining of
the asylum process. Applicants wha are
not granted asylum by the asylum
officer will have a full opportunity to
present their claim to an immigration
judge, with all the procedural
protections of a full adversarial
proceeding. This includes, of course, the
right to examine and rebut all evidence
and materials that are introduced in
opposition to the asylum claim. The
NOID system is, at best, an imperfect
approximation of this hearing process
and one that adds unnecessary time and
expense to the process, thus making it
more difficult to adjudicate claims in a
timely manner. The Department has
considered seriously the objections
stated to this proposal but believes that
the interests of all asylum applicants
will best be served by eliminating the
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NOID requirement. Accordingly, this
provision of the proposed rule is
retained without amendment in the
final rule. The Department will,
however, continue to issue Notices of
Intent to Deny in the cases of persons
whose asylum applications can be
denied by asylum officers, including
stowaways, crewmen, and persons with
a lawful immigration status.

13. Referrals to an Immigration Judge
(Section 208.14(b))

Proposed Rule: The proposed rule
would have added a new paragraph
208.14(b) to state that if an asylum
officer does not grant an application,
and the applicant appears to be
deportable or excludable, the asylum
officer shall refer the application to an
immigration judge for adjudication in
exclusion or deportation proceedings.
The asylum officer would no longer
deny the application in writing, as
required under current regulations. The
asylum officer would issue a written
denial in cases where the applicant has
a current legal immigration status not
derived from his or her asylum
application.

Comments: Several comments stated
that the rule should be amended to state
specific guidelines that asylum officers
must follow in deciding whether to refer
cases to an immigration judge.
According to these comments, it is
unclear whether the application will be
judged under the standard of well-
founded fear of persecution set forth in
section 101(a)(42) of the Act, 8 U.S.C.

§ 1101{a)(42), or under some other
discretionary standard. Some comments
also stated that asylum officers may rely
on improper factors such as instinct,
prejudice, or misinformation in making
referral decisions. The comments
suggested that a written record of the
reasons for referral, provided to the
applicant, would be fairer to applicants
and would increase confidence in the
referral system.

Several comments also criticized the
provision for automatic referral of the
asylum application to an immigration
judge. The comments argued that in the
course of exclusion or deportation
proceedings, the asylum application is
defensive in nature, and the applicant
should be able to decide whether to use
the application in the proceedings. The
comments also stated that initial asylum
applications are often erroneous or
incomplete, not because the applicant
intends to commit fraud, but because
the applicant does not know English
and has used a preparer who did not
complete the application correctly. The
comments suggested that the applicant

referred to an immigration judge be able
to submit an entirely new application.

Response and Disposition: The
proposed rule does not change the legal
standard for granting asylum set forth in
sections 101(a)(42) and 208(a) of the
Act, 8 U.S.C. 1101(a)(42) and 1158(a),
and 8 CFR 208,13 and 208.14: asylum
officers will continue to abide by this
standard. Those who have met the
burden of proof to establish that they are
refugees will continue to be granted
asylum. Those who have not met their
burden of proof will be referred to an
immigration judge or, in the case of
those with a current lawful immigration
status, will be issued a denial letter. The
rule should create no reason for concern
that factors other than those set forth in
the law and regulations will influence
the decisions of asylum officers.
Accordingly, there is no reason to
provide any additional regulatory
guidelines for asylum officer decisions.

We have declined to adopt the
recommendation that the applications of
referred applicants not be forwarded to
an immigration judge. A referred
applicant may decline to seek asylum in
the course of exclusion or deportation
proceedings and, if so, can simply move
to withdraw the application. However,
if the applicant desires to proceed with
the application, he or she should be
held accountable for the information
that has been provided on the initial
application. During the immigration.
court proceedings, the applicant can
provide additional information and
explain any errors or inconsistencies in
the application. In addition, section
208.2(b) of this rule has been amended
to provide that an immigration judge, as
a matter of discretion, may permit the
applicant to amend the 1-589 prior to
the hearing on the merits.

The proposed rule would have
provided that the INS inform an
applicant by letter of the decision to
refer his or her case, accompanied by a
charging document, The INS will
consider the recommendation that the
letter state briefly the reasons why the
application has not been granted.
However, the INS believes that a
regulatory standard mandating the
contents of the referral letter is not
necessary to preserve the procedural
rights of applicants and may impede the
flexibility that will be necessary to
ensure that applicants receive their
decisions in a prompt manner. The INS
will continue to work with attorneys,
advocacy groups, and other interested
members of the public on this question.

This provision of the proposed rule
will be adopted in the final rule with
one substantive amendment. The
amendment will specify that an

application may be referred to an
immigration judge for adjudication in
exclusion or deportation proceedings if,
in accordance with 8 CFR 208.10, the
applicant is deemed to have waived his
or her right to an interview on the
application under 8 CFR 208.9(a). In
addition, this paragraph has been
reorganized and sub-divided for clarity.

14. Eligibility Restrictions for Persons
Convicted of Aggravated Felonies
(Sections 208.14(d)(4) and
208.16(c}(2)(ii))

Proposed Rule: The proposed rule
would have added a new paragraph
208.14(d)(4) that would bar individuals
who have been convicted of an
aggravated felony from applying for or
being granted asylum. Proposed 8 CFR
208.16(c)(2)(ii) would bar such
individuals from applying for or being
granted withhelding of deportation.

Comments: Several comments
proposed that this portion of the rule be
amended. Some comments stated that
the effect of the rule is too harsh and
that those convicted of an aggravated
felony should be able to present their
asylum claims. The INS should then
balance the likelihood and seriousness
of persecution against the gravity of the
crime committed by the individual.
These comments stated that this
approach is supported by the United
Nations High Commissioner for
Refugees. Some comments also argued
that the rule should apply only to
convictions entered after November 19,
1988, the date of enactment of the Anti-
Drug Abuse Act of 1988, Pub. L. 100-
690, which added section 101(a)(43) to
the Act to define “aggravated felony.”
See 8 U.S.C. 1101(a)(43). These
comments argued that application of the
aggravated felony ban to convictions
entered on or before November 19, 1988,
is inconsistent with the holding in
Landgraf v. USI Film Froducts, 114 S,
Ct. 1483 (1994). -

Several comments also criticized the
proposed rule for barring persons with
aggravated felony convictions from
eligibility for withholding of
deportation. The comments argued that
the preclusion in section 243(h)(2)(B) of
the Act, 8 U.S.C. 1253(h)(2)(B), which
bars a grant of withholding to a person
who, “having been convicted of a
particularly serious crime, constitutes a
danger to the community,” requires a
two-pronged finding: that the alien was
convicted of a particularly serious crime
and that the alien constitutes a danger
to the community. The comments stated
that the INS should not presume that
every aggravated felony is a particularly
serious crime or that every person
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convicted of such a crime is also a
danger to the community.

Response and Disposition: These
provisions of the rule are mandated by
the congressional enactments regarding
limitations on the granting of relief to
criminal aliens. The definition of
“aggravated felony” in section
101(a)(43) of the Act was added by
section 7342 of the Anti-Drug Abuse Act
of 1988, Pub. L. 100-690, 102 Stat. 4181,
4469 (November 18, 1988). The
Immigration Act of 1990, Pub. L. 101—
649, 104 Stat. 4978 (November 29, 1990)
(1990 Act) defined additional crimes as
aggravated felonies and added further
disabling provisions. E.g., 1990 Act
§501, 104 Stat. at 5048..In addition,
section 515(a)(1) of the 1990 Act created
section 208(d) of the Act, 8 U.S.C.
1158(d), which states that an alien
convicted of an aggravated felony “may
not apply for or be granted asylum.” 104
Stat. at 5053, Section 515(a)(2) of the-
1990 Act amended section 243(h)(2) of
the Act, 8 USC 1253(h)(2), to require
that, for purposes of the statutory bar to
withholding of deportation, “an alien
who has been convicted of an
aggravated felony shall be considered to
have committed a particularly serious
crime.'’ 104 Stat. at 5053,

Neither section 208(d) nor section
243(h)(2) of the Act provides for a
“balancing test” to be employed in the
case of a person convicted of an
aggravated felony. Such a person is
barred from relief without regard to the
merits of his or her claim. Inclusion of
aggravated felonies as “particularly
serious crimes’’ also is consistent with
the long-standing administrative
interpretation of the Act that crimes
such as armed robbery, robbery,
burglary, embezzlement, and possession
for sale of cocaine and heroin are
“particularly serious crimes.” Moreover,
the Attorney General, through the Board
of Immigration Appeals, consistently
has held that section 243(h)(2){B)
compels the finding that an alien
constitutes a danger to the community
if he or she has been convicted of a
particularly serious crime. Matter of A-
A-, Interim Dec. 3176 (BIA 1992);
Matter of K-, Interim Dec. 3163 (BIA
1991); Matter of Carballe, 19 1&N Dec.
357 (BIA 1986), modified on other
grounds, Matter of Gonzalez, 19 I&N
Dec. 682 (BIA 1988). Federal courts
have affirmed this position. See, e.g.,
Crespo-Gomez v. Richard, 780 F.2d 932
(11th Cir. 1986); Ramirez-Ramos v. INS,
814 F.2d 1394 (9th Cir. 1987).

To the extent these provisions have a
retroactive effect, such effect clearly was
intended by Congress and thus is
permissible. Landgraf, 114 S.Ct. at 1496,
In enacting section 7342 of the Anti-

Drug Abuse Act of 1988, Congress
defined certain crimes as aggravated
felonies without regard to the date of
conviction. Section 515(b) of the 1990
Act was amended by the Miscellaneous
and Technical Immigration and
Naturalization Amendments of 1991,
Pub. L. 102-232, December 12, 1991,
105 Stat. 1733, 1752, to mandate that
the statutory bar in section 208(d) of the
Act applies to convictions entered
before, on, or after November 29, 1990,
the effective date of the 1890 Act, and
applies to all applications for asylum
made on or after the same date.
Congress also expressly limited the
application of certain disabling
provisions (e.g., the deportation ground
under section 241(a)(4) of the Act and
the ineligibility for voluntary departure
under section 244(e) of the Act), to an
alien “convicted, on or after the date of
enactment of [the 1988] Act, of an
aggravated felony.” Pub. L. 100-690

§§ 7343(c) and 7344(b), 102 Stat. at
4470, 4471. If the term “‘aggravated
felony™ were to be interpreted to apply
only to convictions occurting on or after
November 18, 1988, then the
prospective language that placed limits
on the retroactivity of specific sections
of the 1988 Act would be redundant, in
violation of the maxim that no provision
of a law should be construed to render
a word or clause surplus. Matter of A-
A-, Interim Dec. 3176 (BIA 1992) at 8—
10 and n.13.

It is clear that Congress intended to
prohibit an alien who has been
convicted of an aggravated felony from
applying for or being granted asylum or
withholding of deportation. Therefore,
these provisions of the proposed rule
are adopted without amendment in the
final rule.

15. Discretionary Denial of Asylum
(Section 208.14(e))

Proposed Rule: The proposed rule
would have added a new section
208.14(e) to provide that an applicant
who is otherwise eligible may be denied
asylum in the discretion of the Attorney
General if the applicant can and will be
deported or returned to a country in
which the applicant would not face
harm or persecution and would have
access to a full and fair asylum
procedure, in accordance with bilateral
or multilateral arrangements with the
United States governing such matters.

Comments: A few comments endorsed
this proposal. One comment noted that
the proposed rule would prevent
“‘country shopping” and encourage
potential refugees to seek protection in
the first country of refuge. Another
comment agreed that the proposed rule
will be beneficial, provided that a treaty

or other formal agreement designate the
“safe country.” Another comment
recommended that the proposed rule be
amended to prohibit an asylum
application from a person applying for
admission at a Port of Entry and who
departed for the United States or is
coming from a country which is
signatory to either the 1951 Convention
or the 1967 United Nations Protocol
Relating to the Status of Refugees, and
in which the alien would not face harm
or persecution and would have access to
a full and fair procedure for determining
his or her asylum claim.

However, most comments opposed
giving asylum officers and immigration
judges the authority to deny asylum as
a matter of discretion on this ground to
an otherwise qualified applicant.
Several comments claimed that these
provisions do not establish acceptable
standards for refugee safety or due
process in the receiving country, and
thus do not fulfill the requirements for
a proposed rule under the
Administrative Procedure Act. Another
comment warned that the ability to
determine what is a fair procedure for
asylum should not be left to the
discretion of governmental agencies
where political considerations may play
a large role.

A number of comments stated that
refugees have the right to seek
protection in the country of choice and
that many asylum-seekers choose the
United States because the countries
through which they travel do not offer
adequate protection from discrimination
or home-country persecutors. Comments
also argued that applicants may be
deported to a country in which they had
never been present, Furthermore, courts
have held that an asylum-seeker may
not be deported to a third country where
there are no assurances that the asylum
seeker would not be indirectly returned
to the persecuting country, citing
Amanullah v. Cobb, 862 F.2d 362 (1st
Cir. 1988), vacated as moot, 872 F.2d 11
(1st Cir. 1989). Under the proposed rule,
an asylee also would be required to
obtain travel documents from his or her
country of origin, which might endanger
the agplicant or the applicant’s family.

Other comments questioned how the
United States would ascertain that the
asylee would be protected in the “safe
country.” One comment advocated that
a careful and open review be conducted
to determine that procedures in the
designated first country of asylum are
carried out in the same manner and
with the same safeguards as asylum
determinations made within the United
States. In addition, this commenter
suggested, there should be verifiable
assurances that the denied applicant
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will be treated by the “safe country” in
a manner consistent with United States
legal obligations. Other comments
expressed the opinion that a “‘safe
country’ may forcibly repatriate an
asylee to the country of persecution or
that the asylee will be transferred from
country to country. Several comments
stated that current rules regarding *firm
resettlement” adequately prevent forum

shopping.

; O%Eer%omments recommended
modifications to the proposed rule. One
comment advocated that additional
factors such as the presence of family
members in the United States, the
applicant's ties (if any) to the receiving
country, and whether the applicant has
a criminal record, be used to determine
whether or not to exercise the discretion
to deny. Another comment stated that
only immigration judges should be
authorized to deny asylum under the
proposed rule because only they have
the power to order aliens deported.

Response and Disposition: These
comments have been considered
carefully. It must be emphasized that
the discretionary authority referred to in
this provision is contingent upon
bilateral or multilateral agreements with
other nations, and that no such
agreements now exist, In the absence of
such agreements, discretionary
authority under this section cannot be
exercised. Prior to the implementation
of any such agreement by the
Department, public notice will be
provided. The Department is satisfied
that the basic standard set forth in this
section is sufficient to protect the rights
and interests of persons entitled to
protection from persecution in the event
that the United States enters such an
agreement. In the meantime, most of the
concerns presented in the comments
relate to how the discretionary authority-
would be exercised. These concerns and
others will be taken into account if and
when a bilateral or multilateral
agreement on this subject is made. This
provision is retained in the final rule
with an amendment to clarify that the
alien may be returned only to a country
through which the alien actually
traveled en route to the United States.

16. Issnance of Employment
Authorization to Asylees (Section
208.20)

Proposed Rule: The proposed rule
would have amended section 208.20 to
provide that a person granted asylum
who desires to work shall receive an
employment authorization document
(EAD) expeditiously upon application to
the INS.

Comments: A comment stated that an
asylee should not be required to apply

for an EAD, but should be issued an
EAD along with notification of the
asylum decision.

Response and Disposition: The
proposed amendments to section 208.20
are designed to ensure that asylees
receive their EAD promptly upon
application. They do not create new
requirements or obstacles for asylees
seeking authorization to work. Asylees
are among the categories of persons who
are eligible for employment incident to
their status but must nevertheless apply
for an employment authorization
document. 8 CFR 274a.12(a)(5). Among
others in this category are those aliens
who are admitted as refugees, granted
withholding of deportation, or granted
Temporary Protected Status. Since
authorization for employment is a
discretionary immigration benefit, the
INS will continue to require that
persons in these categories file a
separate application for an EAD.
Accordingly, this provision of the
proposed rule will be retained in the
final rule with an amendment for
clarity,

17. Aliens in Exclusion or Deportation
Proceedings (Sections 236.3(a) and
242.17(c)(2))

Proposed Rule: These provisions
require that in the case of an alien in
exclusion or deportation proceedings
who expresses a fear of harm or
persecution upon return to his or her
country of origin or country of
deportation, the immigration judge shall
advise the alien that he or she may
apply for asylum or withholding of
deportation and shall make available the
appropriate application forms. The
proposed rule would have amended
these provisions to exempt situations
where the alien already has filed an
asylum application and that application
has been referred to the immigration
judge in accordance with the proposed
amendments to 8 CFR 208.14(b).

Comments: Several comments, all of
which also criticized the direct referral
of asylum applications under 8 CFR
208.14(b), stated that there should be no
exception for situations where an
asylum applicant has been referred to an
immigration judge. The comments
argued that as a result of this change,
referred asylum applicants will receive
less procedural protection than other
persons in removal proceedings.

Response and Disposition: These
changes do not deny any substantive
procedural protection to asylum
applicants. An applicant referred under
8 CFR 208.14(b) already has made an
application for asylum, and thus need
not be advised of a right he or she has
exercised. Referred applicants will

enjoy all the procedural rights accorded
to other persons in proceedings before
an immigration judge. Accordingly,
these provisions of the proposed rule
are adopted in the final rule, with
section 236.3(a) amended for clarity.

18. Use of Information in Application to
Establish Deportability (Section
242.17(e))

Proposed Rule: The proposed rule
would have amended section 242.17(e)
to expressly permit the INS to use
information supplied in an application
for asylum as the basis for issuance of
an Order to Show Cause under 8 CFR
242.1 and thus initiate deportation
proceedings.

Comments: A few comments
criticized this amendment, stating that it
violates confidentiality by exposing the
claims of applicants in immigration
court and violates due process by
shifting the burden of proof to establish
deportability away from the INS. The
comments stated that this subsection
would be an obstacle to the right to
apply for asylum because if the
applicant’s claim is denied, he or she
faces immediate deportation based on
evidence provided in the application.
Some deserving applicants will avoid
this risk and choose not to apply.

Response and Disposition: This aspect
of the proposed rule js necessary to
promptly refer cases to an immigration
judge for decision. Often, the asylum

-application is the only source of

information available to the Service to
initiate proceedings before the
immigration judge. Persons who choose
not to file asylum applications for this
reason may forego their opportunity for
consideration of their claim by an d
asylum officer; if they are apprehended
by the INS and placed directly in
proceedings, the immigration judge will
have exclusive jurisdiction over their
cases. Immigration regulations need not
be designed to protect the ability of a
person to remain unlawfully in the
United States without detection.

At the advice of the public, this
provision will be amended for clarity to
provide that it applies to applications
for asylum or withholding of
deportation filed on or after January 4,
1995.

The final rule will further amend
section 242.17(e) to state that an
application made under section 242.17
may constitute an admission of alienage
or deportability if the alien has been
properly served with notice of the
hearing before an immigration judge
even in cases in which the applicant has
failed without excuse to appear for the
hearing. This amendment is necessary
to enable the entry of orders of
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deportation against aliens who are not
lawfully present in the United States,
have been properly served with an
Order to Show Cause, and fail to appear
for their hearing,

19. Employment Authorization for
Persons in Proceedings (Section
274a.12(c)(13))

Proposed Rule: The proposed rule
would eliminate 8 CFR 274a.12(c)(13),
which provides that a person in
exclusion or deportation proceedings
who is not detained and not subject to
a final order of deportation may apply
for employment authorization.

Comments: Several comments
opposed this change on the ground that
persons in deportation proceedings who
have filed no applications for relief, but
who contest their exclusion or
deportation on other grounds, will have
no other basis to obtain employment
authorization and support themselves.

Response and Disposition: As stated
in the supplementary information to the
proposed rule, virtually all persons who
are not detained and are subject to
exclusion or deportation proceedings
are eligible to apply for employment
authorization under other provisions of
8 CFR 274.12(c). Retaining this
paragraph would be inconsistent with
the intent of this rule to limit access to
employment authorization to asylum
applicants whose cases are granted or
whose cases are not decided promptly.
Accordingly, this portion of the
proposed rule is adopted without
amendment in the final rule.

20. Fee for Applications for
Employment Authorization (Section
274a.13)

Proposed Rule: The proposed rule
would have amended section 274a.13 to
provide that an applicant for
employment authorization under
section 274a.12(c)(8) (relating to asylum
applicants) must pay a fee upon both
the initial application and applications
for renewal of work authorization.

Comments: Numerous comments -
criticized the proposal for imposing a
filing fee upon asylum applicants. These
comments are summarized under
heading 4. We consider these comments
to be directed as well to the proposal to
charge a filing fee for initial applications
for employment authorization.

Response and Disposition: The
Lepartment has determined that the
final rule will require payment of a fee
only upon application for replacement
or renewal of an employment
authorization document. This is
consistent with the decision not to
charge a fee for the filing of an
application for asylum. It also is

reasonable to charge a renewal fee to
those who have previously been granted
employment authorization. As part of an
ongoing comprehensive economic
analysis of its entire fee structure, the
INS will examine alternative sources of
funding for employment authorization
adjudications, including the possibility
of a user fee.

In accordance with 5 U.S.C. 605(b),
the Attorney General certifies that this
rule will not have a significant adverse
economic impact on a substantial
number of small entities, based upon
the following factors. This rule
principally affects the adjudication of
individual claims for asylum and
withholding of deportation and thus
would have no significant economic
impact on small businesses,
organizations, or state or local
governmental agencies. The
amendments to regulations concerning
the issnance and renewal of
employment authorization documents
could have a small and indirect impact
upon business entities by withholding
employment authorization in certain
cases.

The Department of Justice considers
this rule to be a “significant regulatory
action’' under section 3(f) of Executive
Order 12866, and accordingly submitted
this rule to the Office of Management
and Budget for review.

The proposed rule will not have
substantial direct effects on the states,
on the relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this rule does not
have sufficient federalism implications
to warrant the preparation of a
Federalism Assessment.

The Attorney General has reviewed
this rule in light of section 2(c) of

. Executive Order 12778 and finds that

the rule meets the applicable standards
provided in section 2(b) of the order.

The information collection
requirements contained in this rule have
been submitted to the Office of
Management and Budget under the
provisions of the Paperwork Reduction
Act. Clearance numbers for these
collections are contained in 8 CFR
299.5, Display of Control Numbers.

The interim rule's amendments to 8
CFR 208.3(a) and 208.4(a) are
superseded by amendments made by
this final rule. The interim rule’s
amendments to 8 CFR 208.4(b) are
adopted without amendment as part of
this final rule

List of Subjects
8 CFR Part 208

Administrative practice and
procedure, Aliens, Immigration,
Reporting and recordkeeping
requirements,

8 CFR Part 236

Administrative practice and
procedure, Aliens, Immigration.

8 CFR Part 242

Administrative practice and
procedure, Aliens.

8 CFR Part 274a

Administrative practice and
procedure, Aliens, Employment,
Penalties, Reporting and recordkeeping
requirements.

8 CFR Part 299

Immigration, Reporting and
recordkeeping requirements.

Accordingly, chapter I of title 8 of the
Code of Federal Regulations is amended
as follows: .

PART 208—PROCEDURES FOR
ASYLUM AND WITHHOLDING OF
DEPORTATION

1. The authority citation for part 208
continues to read as follows:

Authority: 8 U.S.C. 1103, 1158, 1226, 1252,
1282; 31 U.S.C. 9701; 8 CFR part 2,

2. Section 208.1 is amended by:

a. Revising in paragraph (a) the first
sentence;

b. Removing in paragraph (a), in the
second and fourth sentences, the phrase
“October 1, 1990" and adding in its
place “January 4, 1995";

c. Adding to paragraph (a) a new
sentence at the end of the paragraph;

d. Revising in paragraph (b) the
second sentence; and

e. Removing in paragraph (c) the
phrase “assist the Deputy Attorney
General and the Director of the Asylum
Policy and Review Unit, in
coordination” and adding in its place
the word “coordinate”, to read as
follows:

§208.1 General.

(a) This part shall apply to all
applications for asylum or withholding
of deportation, whether before an -
asylum officer or an immigration judge,

- that are filed on or after January 4, 1995

or pending as of January 4, 1995. * * *
The provisions of this part relating to a
person convicted of an aggravated
felony, as defined in section 101(a)(43)
of the Act, 8 U.S.C. 1101(a)(43), shall
apply to applications for asylum or
withholding of deportation that are filed
on or after November 29, 1990.
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(b) * * * These shall include a corps
of professional asylum officers who are
to receive special training in
international human rights law,
conditions in countries of origin, and
other relevant national and international
refugee laws. * * * [

* ® * * ®

3. Section 208.2 is amended by:

a. Removing in paragraph (a) the
second sentence and adding in its place
three new sentences; and

b. Removing in paragraph (b) the
second and third sentences and adding
in their place three new sentences, to
read as follows:

§208.2 Jurisdiction.

(a) * * * An application that is
complete within the meaning of
§ 208.3(c)(5) shall be either adjudicated
or referred by asylum officers under this
part in accordance with § 208.14. With
the exception of cases involving
crewmen, stowaways, or aliens
temporarily excluded under section
235(c) of the Act, 8 U.S.C. 1225(c),
which are within the jurisdiction of an
asylum officer pursuant to § 253.1(f) of
this chapter, an asylum officer shall not
decide whether an alien is entitled to
withholding of deportation under
section 243(h) of the Act, 8 U.S.C.
1253(h). An application that is
incomplete within the meaning of
§ 208.3(c)(5) shall be returned to the
applicant.

&) * * * The immigration judge shall
make a determination on such claims. In
cases where the adjudication of an
application has been referred in
accordance with § 208.14, that
application shall be forwarded with the
charging document to the Office of the
Immigration Judge by the Asylum
Office. As a matter of discretion, the
immigration judge may permit the
applicant to amend the application, but
any delay caused by such a request shall
extend the period within which the
applicant may not apply for
employment authorization in
accordance with § 208.7(a).

4, Section 208.3 is amended by
revising paragraph (a) and adding a new
paragraph (c), to read as follows:

§208.3 Form of application.

(a) An application for asylum or
withholding of deportation shall be
made on Form 1-589 (Application for
Asylum and for Withholding of
Deportation) and shall be submitted,
together with any additional supporting
material, in triplicate, meaning the
original plus two copies. The
applicant’s spouse and children as
defined in section 101 of the Act, 8
U.S.C. 1101(a)(35) and 1101(b)(1), may

be included on the application if they
are in the United States. One additional
copy of the principal applicant’s I-589
must be submitted for each dependent
listed on the principal’s application. An
application shall be accompanied by
one completed Form FD-258
(Fingerprint Card) for every individual
included on the application who is 14
years of age or older. Forms I-589 and
FD-258 are available from the INS and
from the Offices of Immigration Judges.
The application for asylum or
withholding of deportation also shall be
accompanied by a total of two
photographs of each applicant and two
photographs of each dependent
included on the application.

* * * * *

(c) The application (Form 1-589) shall
be filed under the following conditions
and shall have the following
consequences, as shall be noted in the
instructions on the application:

(1) Information provided in
completing the application may be used
as a basis for the institution of, or as
evidence in, exclusion proceedings in
accordance with part 236 of this chapter
or deportation proceedings in
accordance with part 242 of this
chapter;

(2) Information provided in the
application may be used to satisfy the
burden of proof of the INS in
establishing the applicant’s
deportability under part 242 of this
chapter;

(3) Mailing to the address provided by
the applicant on the application or the
last change of address form (INS Form
AR-11), if any, received by the INS shall
constitute adequate service of all notices
or other documents, except a Notice to
Alien Detained for Hearing by an
Immigration Judge (Form [-122), service
of which is governed by § 235.6 of this
chapter, and an Order to Show Cause
(Form I-221), service of which is
governed by section 242B(a)(1) of the
Act, 8 U.S.C. 1252b(a)(1);

(4) The applicant and anyone other
than an immediate relative who assists
the applicant in preparing the
application must sign the application
under penalty of perjury. The
applicant’s signature is evidence that
the applicant is aware of the contents of
the application. A person other than an
immediate relative who assists the
applicant in preparing the application
also must provide his or her full mailing
address;

(5) An application for asylum and for
withholding of deportation that does not
include a response to each of the
questions contained in the Form 1-589,
that is unsigned, or that is

unaccompanied by the required
materials specified in paragraph (a) of -
this section is incomplete. An
application that is incomplete shall be
returned by mail to the applicant within
30 days of the receipt of the application
by the INS. The filing of an incomplete
application shall not commence the
150-day period after which the
applicant may file an application for
employment authorization in
accordance with §208.7(a)(1). If an
application has not been mailed to the
applicant within 30 days, it shall be
deemed complete; and

(6) Knowing placement of false
information on the application may
subject the person placing that
information on the application to
criminal penalties under title 18 of the
United States Code and to civil
penalties under section 274C of the Act,
8 U.S.C. 1324c. 5. Section 208.4 is
amended by revising paragraph (a) to
read as follows:

§208.4 Filing the application.
- * * - *

(a) With the Service Center by mail.
Except as provided in paragraphs (b)
and (c) of this section, applications for
asylum or withholding of deportation
shall be filed directly by mail with the
Service Center servicing the Asylum
Office with jurisdiction over the place of
the applicant's residence or, in the case
of an alien without a United States
residence, the applicant’s current
lodging or the land border port of entry
through which the alien seeks
admission to the United States. The
addresses of the Service Centers shall be
made available through the local INS
Information Unit. Upon receipt of the
application, except in the case of an
alien who has been convicted of an
aggravated felony, the Service Center
shall forward a copy of the application
to the Department of State.

6. Section 208.7 is amended by:

a. Revising the section heading;

b. Revising paragraph (a);

c. Revising 1n paragraph (b) the
introductory text;

d. Adding a new paragraph (b)(3);

e. Removing, wherever it appears in
the introductory text to paragraph (c),
the phrase “Asylum Officer” and adding
in its place the phrase “asylum officer”;

f. Removing, wherever it appears in
the introductory text to paragraph (c),
the phrase “District Director” and
adding in its place the phrase “district
director'’;

g. Removing in the introductory text
to paragraph (c) the phrase
“Immigration Judge” and adding in its
place the phrase “immigration judge";
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h. Removing in paragraph (c)(1) the
phrase “before the Immigration Judge”
and adding in its place the phrase
“before the immigration judge™;

i. Removing in paragraph (c)(2) the
phrase “by the Immigration Judge’ and
adding in its place the phrase “by the
immigration judge”; and

j. Removing in paragraph (d) the word
“sixty” and adding in its place
“ninety", to read as follows:

§208.7 Employment authorization.

(a) (1) An applicant for asylum who
has not been convicted of an aggravated
felony shall be eligible pursuant to
§§ 274a.12(c)(8) and 274a.13(a) of this
chapter to submit an Application for
Employment Authorization (Form I-
765). The application shall be submitted
no earlier than 150 days after the date
on which a complete application for
asylum submitted in accordance with
§§208.3 and 208.4 of this part has been
received. If an application for asylum
has been returned as incomplete in
accordance with § 208.3(c)(5), the 150-
day period will commence upon receipt
by the INS of a complete application for
asylum. An applicant whose application
for asylum has been denied by an
asylum officer or by an immigration
judge within the 150-day period shall
not be eligible to apply for employment
authorization. After the expiration of the
150-day period, the INS shall have 30
days from the date of filing of an initial
application for employment
authorization 1o grant or deny that
application. If the INS fails to adjudicate
the asylum application within that
period, the alien shall be eligible for
interim employment authorization
under this chapter. If an application for
asylum is denied by an immigration
judge or an asylum officer within the
30-day period, but prior to a decision on
the application for employment
authorization, the application for
employment authorization shall be
denied.

(2) An applicant who has been
convicted of an aggravated felony shall
not be granted employment
authorization. In cases where an
applicant has previously received
employment authorization and his or
her application for asylum or
withholding of deportation is denied
because the applicant has been
convicted of an aggravated felony, the
employment authorization shall
terminate as of the date of the denial.

(3) For purposes of this paragraph (a),
the time periods within which the alien
may not apply for employment
authorization and within which the INS
Must respond to any such application
shall begin when the alien has filed a

complete asylum application in
accordance with §§208.3 and 208.4.
Any delay requested or caused by the
applicant shall not be counted as part of
these time periods. Such time periods
also shall be extended by the equivalent
of the time between issuance of a
request for evidence under § 103.2(b)(8)
of this chapter and the receipt of the
applicant’s response to such request,

(4) An applicant who fails without
good cause to appear for a scheduled
interview before an asylum officer or a
hearing before an immigration judge
shall not be granted employment
authorization pursuant to § 274a.12(c)(8)
of this chapter.

(5) The provisions of paragraphs (a)
(1), (3), and (4) of this section shall
apply to persons who have filed an
application for asylum or withholding
of deportation on or after January 4,
1995.

(b) Subject to the restrictions in
paragraph (b)(3) of this section,
employment authorization shall be
renewable, in increments to be
determined by the Commissioner, for
the continuous period of time necessary
for the asylum officer or immigration
judge to decide the asylum application
and, if necessary, for final adjudication
of any administrative or judicial review.

(3) If an application for asylum filed
on or after November 29, 1990 is denied
pursuant to § 208.14(c)(4) or
§ 208.16{c)(2)(ii) because the applicant
has been convicted of an aggravated
feleny, any employment authorization
previously issued under § 208.7(a) shall
automatically terminate as of the date of
the denial.

- > x ® *

7. Section 208.8 is revised to read as
follows:

§208.8 Limitations on travel outside the
United States.

An applicant who leaves the United
States pursuant to advance parole
granted under 8 CFR 212.5(e) shall be
presumed to have abandoned his
application under this section if he
returns to the country of claimed
persecution unless the applicant is able
to establish compelling reasons for such
return.

8. Section 208.9 is amended by:

a. Revising paragraphs (a); (b), (c), (d),
and (e);

b. Removing from paragraph (f) the
phrase “Bureau of Human Rights and
Humanitarian Affairs of the” and the
phrase “, the Asylum Policy and Review
Unit of the Department of Justice,”: and

c. Adding a new paragraph (g), to read
as follows:

§208.9 Interview and procedure.

(a) For each application for asylum or
withholding of deportation that is
complete within the meaning of
§ 208.3(c)(5) and that is within the
jurisdiction of the Office of Refugees,
Asylum, and Parole, an interview shall
be conducted by an asylum officer,
either at the time of the application or
at a later date to be determined by the
Asylum Office. Applications within the
jurisdiction of an immigration judge are
to be adjudicated under the rules of
procedure established by the Executive
Office for Immigration Review in parts
3,236, and 242 of this chapter.

(b) The asylum officer shall conduct
the interview in a nonadversarial
manner and, at the request of the
applicant, separate and apart from the
general public. The purpose of the
interview shall be to elicit all relevant
and useful information bearing on the
applicant's eligibility for the form of
relief sought. At the time of the
interview, the applicant must provide
complete information regarding his or
her identity, including name, date and
place of birth, and nationality, and may
be required to register this identity
electronically or through any other
means designated by the Attorney
General. The applicant may have
counsel or a representative present, may
present witnesses, and may submit
affidavits of witnesses and other
evidence.

(c) The asylum officer shall have
authority to administer oaths, verify the
identity of the applicant (including
through the use of electronic means),
verify the identity of any interpreter,
present and receive evidence, and
question the applicant and any
witnesses.

(d) Upon completion of the interview,
the applicant or his representative shall
have an opportunity to make a
statement or comment on the evidence
presented. The asylum officer, in his or
her discretion, may limit the length of
such statement or comment and may
require their submission in writing.
Upon completion of the interview, the
applicant shall be informed that he or
she must appear in person to receive
and to acknowledge receipt of the
decision of the asylum officer and any
other accompanying material at a time
and place designated by the asylum
officer. An applicant’s failure to appear
to receive and acknowledge receipt of
the decision shall be treated as delay
caused by the applicant for purposes of
§ 208.7(a)(3) and shall extend the period
within which the applicant may not
apply for employment authorization by
the number of days until the applicant
does appear to receive and acknowledge
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receipt of the decision or until the
applicant appears before an immigration
judge in response to the issuance of a
charging document under § 208.14(b).

(e) The asylum officer shall consider
evidence submitted by the applicant
together with his or her asylum
application, as well as any evidence
submitted by the applicant before or at
the interview. As a matter of discretion,
the asylum officer may grant the
applicant a brief extension of time
following an interview during which the
applicant may submit additional
evidence. Any such extension shall
extend by equivalent time the periods
specified by § 208.7 for the filing and
adjudication of employment
authorization applications.

(g) An applicant unable to proceed
with the interview in English must
provide, at no expense to the INS, a
competent interpreter fluent in both
English and the applicant’s native
language. The interpreter must be at
least 18 years of age. Neither the
applicant’s attorney or representative of
record nor a witness testifying on the
applicant’s behalf may serve as the
applicant’s interpreter. Failure without
good cause to comply with this
paragraph may be considered a failure
without good cause to appear for the
interview for purposes of § 208.10.

9. Section 208.10 is amended by:

a. Revising the first sentence; and

b. Removing, wherever it appears in
the second and third sentences, the
phrase “Asylum Officer” and adding in
its place the phrase “asylum officer”, to
read as follows:

§208.10 Failure to appear.

The failure without good cause of an
applicant to appear for a scheduled
interview under § 208.9(a) may be
deemed to constitute a waiver of the
right to an interview with an asylum
officer or, in the case of an alien
crewman, stowaway, alien temporarily
excludable under section 235(c) of the
Act, 8 U.S.C. 1225, or alien currently in
lawful immigration status, may be
deemed to constitute an abandonment
of the application, * * *

10. Section 208.11 is revised to read
as follows:

§208.11 Comments from the Department
of State.

(a) At its option, the Department of
State may provide detailed country
conditions information addressing the
specific conditions relevant to eligibility
for retugee status according to the
grounds specified in section 101(a)(42)
of the Act, 8 U.S.C. 1101(a)(42). Any
such information relied upon by an

immigration judge in deciding a claim
for asylum or withholding of
deportation shall be made part of the
record and the parties shall be provided
an opportunity to review and respond to
such information prior to the issuance
of a decision.

(b) At its option, the Department of
State also may comment on an
application it receives pursuant to
§208.4(a), §236.3, or § 242.17 of this
chapter by providing:

(1) An assessment of the accuracy of
the applicant’s assertions about
conditions in his or her country of
nationality or habitual residence and his
or her particular situation;

(2) Information about whether persons
who are similarly situated to the
applicant are persecuted in his or her
country of nationality or habitual
residence and the frequency of such
persecution;

(3) Such other information as it deems
relevant.

(c) Asylum officers and immigration
judges may request specific comments
from the Department of State regarding
individual cases or types of claims
under consideration, or such other
information as they deem appropriate.
Any such comments shall be made part
of the record. Unless the comments are
classified under Executive Order 12356
(3 CFR, 1982 Comp., p. 166), the
applicant shall be provided an
opportunity to review and respond to
such comments prior to the issuance of
an adverse decision.

§208.12 [Amended]

11. In § 208.12, paragraph (a) is
amended by:

a. Removing the phrase “the Asylum
Policy and Review Unit,”;

b. Removing the phrase “Asylum
Officer” and adding in its place the
phrase “asylum officer";

c. Removing the phrase “District
Director” and adding in its place the
phrase “district director”; and

d. Removing the second sentence.

§208.13 [Amended]

12. § 208.13 is amended by:

a. Removing in paragraph (b)(1)(ii),
the last sentence, the citation
*'§208.14(c)" and adding in its place the
citation “§ 208.14(d)™;

b. Removing in paragraph (b)(2)(ii) the
phrase “Asylum Officer’ and adding in
its place the phrase “asylum officer”;
and

c. Removing in paragraph (b)(2)(ii) the
phrase “Immigration Judge’ and adding
in its place the phrase "‘immigration
judge”’

13. Section 208,14 is amended by:

a. Revising the section heading;

b. Removing in paragraph (a) the
phrase “Immigration Judge" and adding
in its place the phrase “immigration
judge’;

c. Removing in paragraph (a) the
words “or Asylum Officer”;

d. Removing in paragraph (a) the
phrase “paragraph (c)” and adding in its
place the phrase *“‘paragraph (d)";

e. Removing in paragraph (b) the
phrase “paragraph (c)” and adding in its
place the phrase *“paragraph (d)";

f. Redesignating paragraphs (b) and (c)
as paragraphs (c) and (d) respectively;

g. Adding a new paragraph (b);

. Removing in redesignated
paragraph (d)(2) the word “or” at the
end of the paragraph;

i. Removing in redesignated
paragraph (d)(3) the-."" at the end of the
paragraph and adding in its place *; or”;

j. Adding a new paragraph (d)(4); and

k. Adding a new paragraph (e}, to read
as follows:

§208.14 Approval, denlal, or referral of
application.

- * * * *

(b) (1) An asylum officer may grant
asylum in the exercise of discretion to
an applicant who qualifies as a refugee
under section 101(a)(42) of the Act, 8
U.S.C. 1101(a)(42), unless otherwise
prohibited by paragraph (d) of this
section.

(2) In the case of an alien (other than
a crewman, stowaway, or alien
temporarily excluded under section
235(c) of the Act, 8 U.S.C. 1225(c)) who
shall appear to be deportable under
section 241 of the Act, 8 U.S.C, 1251, or
excludable under section 212 of the Act,
8 U.S.C. 1182, the asylum officer shall
either grant asylum or refer the
application to an immigration judge for
adjudication in deportation or exclusion
proceedings commenced in accordance
with part 236 or part 242 of this chapter
An asylum officer may refer such an
application after an interview
conducted in accordance with § 208.9 or
if, in accordance with § 208.10, the
applicant is deemed to have waived his
or her right to an interview.

(3) In the case of a crewman,
stowaway, or alien temporarily
excluded under section 235(c) of the
Act, 8 U.S.C. 1225(c), the asylum officer
may grant or deny asylum in accordance
with the procedures set forth in
§253.1(f) of this chapter, In addition,
where an application filed by such a
person is not granted, the asylum offices
shall issue a Notice of Intent to Deny to
the applicant stating the reasons why
the application would be denied. The
applicant shall be given a period not
less than 10 days to rebut the Notice of
Intent to Deny.
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(4) In the cuse of a person other than
described in paragraphs (b) [2) and (3)
of this section, the asylum officer may
grant or deny asylum.

(5) No application for asylum or
withholding of deportation shall be
subject to denial under the authority
contained in § 103.2(b) of this chapter.

(d) * x x

(4) The alien has been convicted of an
aggravated felony, as defined in section
101(a)(43) of the Act, 8 U.S.C.
1101(a)(43).

(e) Discretionary denials. An
application from an alien may be denied
in the discretion of the Attorney General
if the alien can and will be deported or
returned to a country through which the
alien traveled en route to the United
States and in which the alien would not
face harm or persecution and would
have access to a full and fair procedure
for determining his or her asylum claim
in accordance with a bilateral or
multilateral arrangement with the
United States governing such matter.

14. §208.16 is amended by:

a. Revising paragraph (a);

b. Removing in paragraph (b)(4) the
phrase *“Asylum Officer” and adding in
its place the phrase “asylum officer’’;

¢. Removing in paragraph (b)(4) the
phrase “Immigration Judge” and adding
in its place the phrase “immigration
judge”; and

d. Revising paragraph (c)(2)(ii}, to
read as follows:

§208.16 Entitlement to withholding of
deportation.

(a) Consideration of application for
withholding of deportation. With the
exception of cases that are within the
jurisdiction of an asylum officer
pursuant to § 253.1(f) of this chapter, an
asylum officer shall not decide whether
an alien is entitled to withholding of
deportation under section 243(h) of the
Act, 8 U.S.C. 1253(h). If the application
for asylum is granted, no decision on
withholding of deportation will be made
unless and until the grant of asylum is
later revoked or terminated, and
exclusion or deportation proceedings at
which a new request for withholding of
deportation is made are commenced. In
such proceedings, an immigration judge
may adjudicate both a renewed asylum
claim and a request for withholding of
deportation simultaneously whether or
not asylum is granted.

(c) * ok *

[2) nER N

(ii) The alien, having been convicted
by a final judgment of a particularly
serious crime, constitutes a danger to
the community of the United States. An

alien who has been convicted of an
aggravated felony shall be considered to
have committed a particularly serious
crime and to constitute a danger to the
community of the United States;
* * * * *

15. Section 208.17 is revised to read
as follows:

§208.17 Decision.

The decision of an asylum officer to
grant or to deny asylum or withholding
of deportation, or to refer an application
in accordance with § 208.14(b), shall be
communicated in writing to the
applicant, to the Assistant
Commissioner, Refugees, Asylum, and
Parole, and to the district director
having jurisdiction over the place of the
applicant’s residence or over the port of
entry from which the applicant sought
admission to the United States. A letter
communicating denial of the
application shall state why asylum or
withholding of deportation was denied.
The letter also shall contain an
assessment of the applicant’s credibility,
unless the application was denied
pursuant to § 208.14(d)(4) or
§208.16(c)(2)(ii).

Pursuant to § 208.9(d), an applicant
must appear in person to receive and to
acknowledge receipt of the decision.

16. In § 208.18, paragraphs (a) and (b)
are revised to read as follows:

§208.18 Review of decisions and appeal.

(a) The Assistant Commissioner,
Office of Refugees, Asylum, and Parole,
may review decisions by asylum
officers. Parties shall have no right of
appeal to or right to appear before the
Assistant Commissioner in the course of
such review.

(b) Except as provided in § 253.1(f) of
this chapter, there shall be no appeal
from a decision of an asylum officer. In
a case referred to an immigration judge
in accordance with § 208.14(b), the
supervisory asylum officer, pursuant to
the authority set forth in §§ 235.6(a) and
242.1(a) of this chapter, shall issue
respectively a Notice to Applicant for
Admission Detained for Hearing Before
Immigration Judge (Form I-122) or an
Order to Show Cause (Form 1-221).

* * * - *

17. Section 208.20 is revised to read

as follows:

§208.20 Approval and employment
authorization.

An alien granted asylum and eligible
derivative family members are
authorized to be employed in the United
States pursuant to § 274a.12(a)(5) of this
chapter and if intending to be
employed, must apply to the INS for a
document evidencing such

authorization. The INS shall issue such
document withiu 30 days of the receipt
of the application therefor.

18. Section 208.21 is amended by:

a. Revising the introductory text in

paragraph (a);

b. ?egesignaung paragraph (a)(3) as
paragraph (a)(4);

c. Removing at the end of paragraph
(a)(2) the word “or’’: and

d. Adding a new paragraph (a)(3), to
read as follows:

§208.21 Admission of asylee's spouse
and children.

(a) Eligibility. A spouse, as defined in
section 101(a)(35) of the Act, 8 U.S.C.
1101(a)(35), or child, as defined in
section 101(b)(1)(A), (B), (C), (D), (E), or
(F) of the Act, 8 U.S.C. 1101(b)(1)(A),
(B), (C), (D), (E), or (F), also may be
granted asylum if accompanying or
following to join the principal alien who
was granted asylum, unless it is
determined that:

(3) The spouse or child has been
convicted of an aggravated felony, as
defined in section 101(a)(43) of the Act,
8 U.S.C. 1101(a)(43); or
* * * L3 *

19. Section 208.24 is amended by:

a. Revising the heading and
introductory text in paragraph (a);

b. Revising the introductory text in
paragraph (b);

c. Revising paragraph (c);

d. Removing in paragraph (a)(3) the
citation ““208.14(c)" and adding in its
place the citation ““208,14(d)";

e. Removing paragraph (f); and

f. Redesignating paragraph (g) as
paragraph (f), to read as follows:

§208.24 Revocation of asylum or
withholding of deportation.

(a) Revocation of asylum by the
Assistant Commissioner, Office of
Refugees, Asylum, and Parole. Upon
motion by the Assistant Commissioner
and following an interview by an
asylum officer, the grant to an alien of
asylum made under the jurisdiction of
an asylum officer or a district director
may be revoked if, by a preponderance
of the evidence, the INS establishes that:

(b) Revocation of withholding of
deportation by the Assistant
Commissioner, Office of Refugees,
Asylum, and Parole. Upon motion by
the Assistant Commissioner and
following an interview by an asylum
officer, the grant to an alien of
withholding of deportation made under
the jurisdiction of an asylum officer or
a district director may be revoked if, by
a preponderance of the evidence, the
INS establishes that:

* * L * L3
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(c) Notice to applicant. Upon motion
by the Assistant Commissioner to
revoke asylum status or withholding of
deportation, the alien shall be given
notice of intent to revoke, with the
reason therefore, at least thirty days
before the interview by the asylum
officer. The alien shall be provided the
opportunity to present evidence tending
to show that he or she is still eligible for
asylum or withholding of deportation. If
the asylum officer determines that the
alien is no longer eligible for asylum or
withholding of deportation; the alien
shall be given written notice that
asylum status or withholding of
deportation along with employment
authorization are revoked.
Notwithstanding any provision of this
section, an alien grantéd asylum or
withholding of deportation who is
subject to revocation because he or she
has been convicted of an aggravated
felony is not entitled to an interview
before an asylum officer.

*® v * * *

PART 236—EXCLUSION OF ALIENS

20. The authority citation for part 236
continues to read as follows:

Authority: 8 U.S.C. 1103, 1182, 1224, 1225,
1226, 1362.

21. Section 236.3 is amended by:

a. Revising the introductory text in
paragraph (a);

b. Removing from the first sentence in
paragraph (b) the citation “§ 208.4(b)"
and adding in its place the citation
*'§208.4(c)";

c. Revising the second sentence in
paragraph (b);

d. Removing, wherever it appears in
paragraph (c), the phrase “Immigration
Judge” and adding in its place the
phrase “immigration judge’;

e. Removing, wherever it appears in
paragraph (c)(4), the phrase ‘“Trial
Attorney” and adding in its place the
phrase “trial attorney”’;

f. Removing in paragraph (d) the
phrase “Immigration Judge' and adding
in its place the phrase “immigration
judge'’; and

g. Removing in paragraph (d) the
phrase “Trial Attorney” and adding in
its place the phrase “‘trial attorney”, to
read as follows:

§236.3 Applications for asylum or
withholding of deportation.

(a) If the alien expresses fear of
persecution or harm upon return to his
or her country of origin or to a country
to which the alien may be deported after
a determination of excludability from
the United States pursuant to part 237
of this chapter, and the alien has not
been referred to the immigration judge

by an asylum officer in accordance with
§208.14(b) of this chapter, the
immigration judge shall: * * *

(b) * * * Upon receipt of an
application that has not been referred by
an asylum officer, the Office of the
Immigration Judge shall forward a copy
to the Department of State pursuant to
§ 208.11 of this chapter and shall
calendar the case for a hearing. * * *

PART 242—PROCEEDINGS TO
DETERMINE DEPORTABILITY OF
ALIENS IN THE UNITED STATES:
APPREHENSION, CUSTODY, |
HEARING, AND APPEAL

22. The authority citation for part 242
continues to read as follows:

Authority: 8 U.S.C. 1103, 1182, 11864,
1251, 1252, 1252 note, 1252b, 1254, 1362; 8
CFR part 2,

23. 242.17 is amended by:

a. Removing, wherever it appears in
paragraph (c}(1), the phrase
“Immigration Judge" and adding in its
place the phrase “immigration judge”;

b. Revising the introductory text in
paragraph (c)(2);

c. Removing from the first sentence in
paragraph (c)(3) the citation "‘§ 208.4(b)"
and adding in its place the citation
“§208.4(c)"";

d. Revising the second sentence in
paragraph (c)(3);

e. Removing from the third sentence
in paragraph (c)(3) the phrase “Trial
Attorney” and adding in its place the
phrase “trial attorney’’; -

f. Removing, wherever it appears in
paragraph (c)(4), the phrase
“Immigration Judge" and adding in its
place the phrase “immigration judge’’;

g- Removing in paragraph (c)(4)(iv)
the phrase “Trial Attorney"” and adding
in its place the phrase “trial attorney";

h. Removing in paragraph (c)(5) the
phrase “Immigration Judge' and adding
in its place the phrase “immigration
judge’;

i. Removing in paragraph (c)(5) the
phrase “Trial Attorney™ and adding in
its place the phrase “trial attorney”’; and

j- Adding in paragraph (e) a new
sentence immediately after the first
sentence, to read as follows:

§242.17 Ancillary matters, applications.
* * * * *

(c) % KN E

(2) If the alien expresses fear of
persecution or harm upon return to any
of the countries to which the alien
might be deported pursuant to
paragraph (c)(1) of this section, and the
alien has not previously filed an
application for asylum or withholding
of deportation that has been referred to

the immigration judge by an asylum
officer in accordance with § 208.14(b) of
this chapter, the immigration judge
shall: * * *

(3) * * * Upon receipt of an
application that has not been referred by
an asylum officer, the Office of the
Immigration Judge shall forward a copy
to the Department of State pursuant to
§208.11 of this chapter and shall

calendar the case for a hearing. * * *
* * * * *

(e} * * * However, nothing in this
section shall prohibit the INS from
using information supplied in an
application for asylum or withholding
of deportation submitted to an asylum
officer pursuant to § 208.2 of this
chapter on or after January 4, 1995 as
the basis for issuance of an Order to
Show Cause under § 242.1 or to
establish alienage or deportability in a
case referred to an immigration judge
under § 208.14(b) of this chapter,

24.§242.18 is amended by:

a. Revising the section heading;

b. Removing, wherever it appears in
paragraph (a), the phrase “special
inquiry officer” and adding in its place
the phrase “immigration judge";

c. Removing, wherever it appears in
paragraph (b), the phrase “‘special
inquiry officer” and adding in its place
the phrase “immigration judge”;

d. Revising the heading in paragraph
(c); and

e. Removing, wherever it appears in
paragraph (c), the phrase “special
inquiry officer’ and adding in its place
the phrase “immigration judge”, to read
as follows:

§242.18 Decislon of the Immigration
judge.
L * * - b

(¢) Order of the immigration judge.

" X %

PART 274a—CONTROL OF
EMPLOYMENT OF ALIENS

25. The authority citation for part
274a continues to read as follows:

Authority: 8 U.S.C. 1101, 1103, 1324a; 8
CFR part 2.

26. Section 274a.12 is amended by:

a. Revising paragraph (c)(8);

b. Revising the first sentence in
paragraph (c)(10);

¢. Removing in paragraph (c)(11) the
word “‘emergent” and adding in its
place the word “‘emergency’’; and

d. Removing and reserving paragraph
(c)(13), to read as follows:

§274a.12 Classes of aliens authorized to
accept employment.
* * * * *

(c)t * *
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(8) An alien who has filed a complete
application for asylum or withholding
of deportation pursuant to part 208 of
this chapter, whose application has not
been decided, and who is eligible to
apply for employment authorization
under § 208.7 of this chapter because
the 150-day period set forth in that
section has expired. Employment
authorization may be granted according
to the provisions of § 208.7 of this
chapter in increments to be determined
by the Commissioner and shall expire
on a specified date;

* * * * *

(10) An alien who has filed an
application for suspension of
deportation pursuant to part 244 of this
chapter, if the alien establishes an
economic need to work. * * *

* * * * *
(13) [Reserved].
» * * * *

27. §274a.13 is amended by revising
paragraph (a), and the first sentence in
paragraph (d), to read as follows:

§274a.13 Application for employment
authorization.

(a) General: Aliens authorized to be
employed under § 274a.12(a)(3)~(8) and
(10)-(13) must file an Application for
Employment Authorization (Form I-
765) in order to obtain documentation
evidencing this fact.

(1) Aliens who may apply for
employment authorization under
§274a.12(c) of this part, except for those
who may apply under § 274a.12(c)(8),
shall file a Form I-765 with the district
director having jurisdiction over the
applicant's residence, or the district
director having jurisdiction over the
port of entry at which the alien applies,
or with such other INS office as the
Commissioner may designate. The
approval of applications filed under
§ 274a.12(c) of this part, except for
§ 274a.12(c)(8), shall be within the
discretion of the district director. Where
economic necessity has been identified
as a factor, the alien must provide
information regarding his or her assets,
income, and expenses in accordance
with instructions on Form I-765.

(2) An‘initial application for
employment authorization (Form 1-765)
filed under § 274a.12(c)(8) of this part
shall be filed in accordance with the
instructions on or attached to Form I-
765, with the appropriate Service Center
or.with such other INS office as the
Commissioner may designate. The
applicant also must submit a copy of the
underlying application for asylum or
withholding of deportation, together
with evidence that the application has
been filed in accordance with §§ 208.3

and 208.4 of this chapter. An.
application for an initial employment
authorization filed in relation to a
pending claim for asylum shall be
adjudicated in accordance with § 208.7
of this chapter. An application for

- renewal or replacement of employment

authorization submitted in relation to a
pending claim for asylum, as provided
forin §208.7 of this chapter, shall be
filed, with fee or with application for
waiver of such fee, in accordance with
the instructions on or attached to Form
1-765, with the appropriate Service
Center or with such other INS office as
the Commissioner may designate. The
Service Center shall adjudicate the
application within 30 days of receipt.

" * * * *

(d) Interim employment
authorization. The district director shall
adjudicate the application within 90
days from the date of receipt of the
application by the INS, except in the
case of an initial application for
employment authorization under
§ 274a.12(c)(8), which is governed by
paragraph (a)(2) of this section. * * *

PART 299—IMMIGRATION FORMS

28. The authority citation for Part 299
continues to read as follows;

Authority: 8 U.S.C, 1101, 1103; 8 CFR part
2

29. The table in §299.5 is amended by
revising the entry for form I-589 to read
as follows:

§299.5 Dispiay of control numbers.

* - - * %’
s Currently
orm : assigned
Mo INS form titie OMB o
Trol No.
1-589 ...... Application for Asy- 1150086

lum and for With-
holding of Depor-
tation.

. » - -

Dated: November 29, 1994,
Janet Reno,
Attorney General.
[FR Doc. 84-29724 Filed 12-2-94; 8:45 am|
BILLING CODE 4410-01-P

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

Office of Federal Housing Enterprise
Oversight

12 CFR Chapter XVHl and Part 1700
RIN 2501-AB59

Establishment of Chapter;
Organization and Functions, and Seal

AGENCY: Office of Federal Housing
Enterprise Oversight, HUD.
ACTION: Final rule.

SUMMARY: By this document, the Office
of Federal Housing Enterprise Oversight
(OFHEO) establishes a new chapter in
the Code of Federal Regulations for
publication of its rules; regulations, and
policy statements. Along with the
establishment of the chapter, OFHEQ
adopts final regulations containing a
description of its organization and a
description of its seal and logo.
EFFECTIVE DATE: December 5, 1994.

FOR FURTHER INFORMATION CONTACT:
Anne E. Dewey, General Counsel, Office
of Federal Housing Enterprise
Opversight, 1700 G Street NW, 4th Floor,
Washington, DC 20552, (202) 414-3800.
SUPPLEMENTARY INFORMATION: Title XIII
of the Housing and Community
Development Act of 1992, Pub. L. 102
550, known as the Federal Housing
Enterprises Financial Safety and
Soundness Act of 1992, 12 U.S.C. 4501
et seq., established the Office of Federal
Housing Enterprise Oversight (OFHEO)
as an independent office within the
Department of Housing and Urban
Development. The primary function of
OFHEQ is to ensure the financial safety
and soundness and the capital adequacy
of the nation’s two largest housing
finance institutions—the Federal
National Mortgage Association and the
Federal Home Loan Mortgage
Corporation. This document establishes
the regulations of OFHEQ in title 12,
chapter XVII of the Code of Federal
Regulations. These regulations delineate
the origination of OFHEO, the duties
and functions of its Director, and the
organization and functions of OFHEO’s
various offices.

Regulatory Impact
Administrative Procedure Act

In acting on the regulations, the Office
of Federal Housing Enterprise Oversight
finds that notice and public comment
are unnecessary. Section 553(b)(A) of
title 5, United States Code, provides that
when regulations involve matters of
agency organization, procedure or
practice, the agency may publish
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regulations in final form. In addition,
OFHEQO finds, in accordance with 5
U.S.C. 553(d), that a delayed effective
date is unnecessary. Accordingly, these
regulations are effective upon
publication.

Regulatory Flexibility Act

Because no notice of proposed
rulemaking is required for this
regulation, the provisions of the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.) do not apply.

Executive Order 12612, Federalism

The final rule applies only to agency
internal organization and functions. It
will not affect the states, the
relationship between the national
government and the states, or the
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule will
not have federalism implications that
warrant the preparation of a Federalism
Assessment.

Executive Order 12606, the Family

The final rule does not have potential
for significant impact on family
formation, maintenance, and general
well-being, and thus, is not subject to
réview under Executive Order 12606.

Executive Order 12866, Regulatory
Planning and Review

OFHEO has determined that this final
rule relating to internal organization is
not a regulatory action that is subject to
the requirements of Executive Order
12866.

Paperwork Reduction Act

The final rule contains no information
collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1980 (44 U.S.C. 3501
et seq.).

List of Subjects in 12 CFR Part 1700

Organization and functions
(Government agencies), Seals and
insignia.

Accordingly, the Office of Federal
Housing Enterprise Oversight hereby
establishes a new chapter XVII in title
12 of the Code of Federal Regulations to
read as follows:

CHAPTER XVII—OFFICE OF FEDERAL
HOUSING ENTERPRISE OVERSIGHT,
DEPARTMENT OF HOUSING AND URBAN
DEVELOPMENT

SUBCHAPTER A—ADMINISTRATIVE
PROVISIONS

PART 1700—ORGANIZATION AND
FUNCTIONS

Sec.

1700.1 Office of Federal Housing Enterprise
Oversight.

1700.2 Organization of the Office of Federal
Housing Enterprise Oversight.

1700.3 Official seal.

1700.4 Official logo.

Authority: 5 U.S.C. 552; 12 U.S.C 4513,
4526.

§1700.1 Office of Federal Housing
Enterprise Oversight.

(a) Scope and authority. The Office of
Federal Housing Enterprise Oversight
(referred to as OFHEQ) is an
independent office within the
Department of Housing and Urban
Development. OFHEQO was created by
the Federal Housing Enterprises
Financial Safety and Soundness Act of
1992 (Act), Title XIII of the Housing and
Community Development Act of 1992
(Pub. L. 102-550, October 28, 1992; 106
Stat. 3943; 12 U.S.C. 4501, et seq.).
OFHEQ is responsible for the
examination and financial regulation of
the Federal National Mortgage
Association {Fannie Mae) and the
Federal Home Loan Mortgage
Corporation (Freddie Mac) (collectively,
the Enterprises). OFHEQ is charged with
ensuring that the Enterprises are
adequately capitalized and operating in
a safe and sound manner. OFHEO's
costs and expenses are funded by
annual assessments paid by the
Enterprises, OFHEQ is headed by a
Director, who is appointed by the
President and confirmed by the Senate
for a five-year term.

(b) Location. OFHEOQ is located at
1700 G Street NW, 4th Floor,
Washington, DC 20552. OFHEQ's hours
of business are 8:30 a.m.—5:00 p.m.
{eastern standard time), Monday
through Friday, excluding Federal
holidays.

§1700.2 Organization of the Office of
Federal Housing Enterprise Oversight.

(a) Director. The Director has
exclusive authority under the Act with
respect to the management of OFHEO,
and is responsible for directing the
development, implementation, and
review of all OFHEO programs and
functions. The Director appoints such
personnel as may be necessary to carry
out the functions of OFHEQ. The
Director may delegate to OFHEO officers
and employees any of the functions,

powers, and duties of the Director, as
the Director considers appropriate. The
Director may establish and fix the
responsibilities of the offices within
OFHEO as the Director deems necessary
for the efficient functioning of OFHEO.

(b) Deputy Director. The Deputy
Director of OFHEQ is appointed by the
Director in accordance with the Act. In
the event of the absence, sickness, death
or resignation of the Director, the
Deputy Director serves as acting
Director until the Director’s return or
the appointment of a successor. The
Deputy Director performs such
functions, powers and duties as the
Director determines are necessary with
respect to OFHEO's management and
the development and implementation of
OFHEQ's programs and functions.

(c) Offices and functions. (1) Office of
Examination and Oversight. The Office
of Examination and Oversight plans and
canducts examinations of the
Enterprises, as required by the Act,
prepares and issues reports of
examination summarizing examination
findings, and recommends corrective
action as appropriate. This office is also
responsible for developing appropriate
off-site monitoring procedures.

(2) Office of Research, Analysis and
Capital Standards. The Office of
Research, Analysis and Capital
Standards conducts research and
ongoing financial and economic
analyses on issues related to the
activities of the Enterprises. This office
is responsible for determining the
ongoing capital classifications and
establishing a risk-based capital test for
the Enterprises as required by the Act,
to ensure the adequacy of capital levels
for the Enterprises.

(3) Office of Finance and
Administration. The Office of Finance
and Administration provides support
services in the financial and
administrative management of OFHEO.
This office is responsible for
establishing and implementing policies
and procedures in the following areas:
human resources management,
contracting and procurement, office
automation, general office management,
records management and security, travel
and transportation, budget systems,
accounting and related transactions
systems, internal control systems,
financial reporting systems, and other
related services.

(4) Office of General Counsel. The
Office of General Counsel advises the
Director and OFHEO staff on all legal
matters concerning the functions,
activities, and operations of OFHEQ and
of the Enterprises under the Act. This
office is responsible for interpreting the
Act and other applicable law, including
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financial institutions regulatory issues,
securities and corporate law principles,
and administrative and general legal
matters. This office also coordinates the
preparation of legislation and agency
regulations.

(5) Office of Congressional and Public
Affairs. The Office of Congressional and
Public Affairs is responsible for
ensuring appropriate coordination and
communication by OFHEO with the
Congress, for monitoring relevant
legislative developments and for
analyzing and developing legislative
proposals, This office is also responsible
for directing and coordinating
communication with the news media
and the public. The Director for Public

Affairs serves as spokesperson for
OFHEO.

(6) Office of the Chief Economist. The
Office of the Chief Economist is
responsible for directing, planning and
conducting research and economic and
policy analyses to assess and project the
short- and long-term impact of issues
and trends in the housing and mortgage

finance industries on OFHEQ'’s financial

regulatory and supervisory
responsibilities.

(d) Additional information. Current
information on the organization of the
Office of Federal Housing Enterprise
Oversight may be obtained from the
Office of Congressional and Public
Affairs, 1700 G Street NW, 4th Floor,
Washington, DC 20552.

§1700.3 Official seal.

This section describes and displays
the official seal of the Office of Federal
Housing Enterprise Oversight.

(a) Description. A disc consisting of
two concentric circles enclosing the
words “Office of Federal Housing
Enterprise Oversight” and the inaugural
year, 1993. In the center of the disc is
a stylized image of a structure consisting
of a solid trapezoidal base topped by a
solid triangular shape. Placed betweéen
the base and the top is the acronym for
the organization, *“OFHEO."” Encircling
this stylized building shape are twelve
five-pointed stars.

(b) Display.

BILLING CODE 4220-01-P

SILLING CODE 4220-01-C ;.

§1700.4 Official logo.

This section describes and displays
the logo adopted by the Office of
Federal Housing Enterprise Oversight as
the official symbol representing OFHEO.

Itis displayed on correspondence and
selected documents.

(a) Description. A stylized image of a
structure consisting of a solid trapezoid-
shaped base that becomes increasingly
wider at the bottom. At the top is a
triangular shape which represents the
roof of the structure. Placed between the

triangle and the trapezoid are the letters
“OFHEQO." These letters spell out the
acronym of the Office of Federal
Housing Enterprise Oversight and act as
a visual link between the top and
bottom of the structure.

(b) Display.
BILLING CODE 4220-01-P
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BILLING CODE 4220-01-C

Dated: November 29, 1994.
Aida Alvarez, >

Director, Office of Federal Housing Enterprise
Oversight.

[FR Doc. 94-29847 Filed 12-2-94; 8:45 am]
BILLING CODE 4220-01-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 94-NM-96—-AD; Amendment
39-9078; AD 94-24-05]

Airworthiness Directives; Short
Brothers Model SD3-60 Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Short Brothers
Model SD3-60 series airplanes, that
requires installation of a certain time
delay relay and associated wiring into a
circuit of the rudder gust lock. This
amendment is prompted by reports of
inadvertent engagements of the rudder
gust lock on in-service Model SD3-60
series airplanes. The actions specified
by this AD are intended to prevent
premature locking of the rudder gust
lock, which could result in reduced
controllability of the airplane in flight
and during landing roll.

DATES: Effective January 4, 1995.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of January 4,
1995.

ADDRESSES: The service information
referenced in this AD may be obtained
from Short Brothers, PLC, 2011 Crystal
Drive, Suite 713, Arlington, Virginia
22202-3719. This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW,, Renton,

y -
OFHEO

Washington; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., Suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT: Sam
Grober, Aerospace Engineer,
Standardization Branch, ANM-113,
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington 98055-4056; telephone
(206) 227-1187; fax (206) 227-1320.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain Short
Brothers Model SD3-60 series airplanes
was published in the Federal Register
on August 17, 1994 (59 FR 42186). That
action proposed to require installation
of a 10-second time delay relay, having
part number TDD-AYOF-1002, and
associated wiring into a circuit of the
rudder gust lock.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were submitted in response
to the proposal or the FAA’s
determination of the cost to the public.

As a result of recent communications
with the Air Transport Association
(ATA) of America, the FAA has learned
that, in general, some operators may
misunderstand the legal effect of AD’s
on airplanes that are identified in the
applicability provision of the AD, but
that have been altered or repaired in the
area addressed by the AD. Under these
circumstances, at least one operator
appears to have incorrectly assumed
that its airplane was not subject to an
AD. On the contrary, all airplanes
identified in the applicability provision
of an AD are legally subject to the AD.
If an airplane has been altered or
repaired in the affected area in such a
way as to affect compliance with the
AD, the owner or operator is required to
obtain FAA approval for an alternative
method of compliance with the AD, in
accordance with the paragraph of each
AD that provides for such approvals. A
note has been added to this final rule to
clarify this requirement. The FAA has
determined that this addition will

neither increase the economic burden
on any operator nor increase the scope
of the AD.

The FAA estimates that 88 airplanes
of U.S. registry will be affected by this
AD, that it will take approximately 29
work hours per airplane to accomplish
the required actions, and that the
average labor rate is $60 per work hour.
Required parts will be supplied by the
manufacturer at no cost to the operators.
Based on these figures, the total cost
impact of the AD on U.S. operators is
estimated to be $153,120, or $1,740 per
airplane.

The total cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action" under
Executive Order 12866; (2) isnot a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.
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Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority; 49 U.S.C. App. 1354(a), 1421
and 1423; 49 U.S.C. 106{(g); and 14 CFR
11.89.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

94-24-05 Short Brothers, PLC: Amendment
39-9078. Docket 94-NM-96-AD.

Applicability: Model SD3-60 airplanes on
which Modification 8112 (reference Shorts
Service Bulletin SD360-27-16) has been
installed, certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must use the authority
provided in paragraph (b) to request approval
from the FAA. This approval may address
either no action, if the current configuration
eliminates the unsafe condition; or different
actions necessary to address the unsafe
condition described in this AD. Such a
request should include an assessment of the
effect of the changed configuration on the
unsafe condition addressed by this AD. In no
case does the presence of any modification,
alteration, or repair remove any airplane from
the applicability of this AD,

Compliance: Required as indicated, unless
accomplished previously.

To prevent reduced controllability of the
airplane in flight and during landing roll,
accomplish the following:

(a) Within 90 days after the effective date
of this AD, install'a 10-second time delay
relay, having part number TDD-AYOF-1002,
and associated wiring into a circuit of the
rudder gust lock, in accordance with Shorts
Service Bulletin SD360-27-23, Revision 1,
dated April 15, 1994.

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
Standardization Branch, ANM-113, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Standardization
Branch, ANM-113.

Note 2: Information concerning the
existence of approved alternative methods of

compliance with this AD, if any, may be
obtained from the Standardization Branch,
ANM-113, :

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(d) The installation shall be done in
accordance with Shorts Service Bulletin
SD360-27-23, Revision 1, dated April 15,
1994. This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51, Copies may be obtained
from Short Brothers, PLC, 2011 Crystal Drive,
Suite 713, Arlington, Virginia 22202-3719.
Copies may be inspected at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW,, Renton, Washington; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC

(e) This amendment becomes effective on
January 4, 1995.

Issued in Renton, Washington, on
November 21, 1994,

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 94-29166 Filed 12-2-94; 8:45 am]
BILLING CODE 4910-13-U

14 CFR Part 39

[Docket No. 94-NM-77-AD; Amendment
39-5081; AD 94-24-08]

Airworthiness Directives; Raytheon
Corporate Jets Model BAe 125-1000A
and Hawker 1000 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to Raytheon Corporate Jets
Model BAe 125-1000A and Hawker
1000 series airplanes, that requires
installation of additional vent areas in
the central fuselage. This amendment is
prompted by an analysis which
indicated that an explosive
decompression could not be vented
adequately with the currently installed
floor venting system on these airplanes.
The actions specified by this AD are
intended to prevent collapse of the floor
and subsequent injury to passengers and
crew in the event of an explosive
decompression of the fuselage.
DATES: Effective on January 4, 1995.
The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of January 4,
1995.

ADDRESSES: The service information
referenced in this AD may be obtained
from Raytheon Corporate Jets, Inc.,
Customer Support Department, Adams
Field, P.O. Box 3356, Little Rock,
Arkansas 72203. This information may
be examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
William Schroeder, Aerospace Engineer,
Standardization Branch, ANM-113,
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington 98055-4056; telephone
(206) 227-2148; fax (206) 227-1320.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to Raytheon Corporate
Jets Mode] BAe 125-1000A and Hawker
1000 series airplanes was published in
the Federal Register on July 15, 1994
(59 FR 36098). That action proposed to
require installation of additional vent
areas in the central fuselage
(Modifications 253627A and 253661B).

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were submitted in response
to the proposal or the FAA's
determination of the cost to the public.

As a result of recent communications
with the Air Transport Association
(ATA) of America, the FAA has learned
that, in general, some operators may
misunderstand the legal effect of AD’s
on airplanes that are identified in the
applicability provision of the AD, but
that have been altered or repaired in the
area addressed by the AD. Under these
circumstances, at least one operator
appears to have incorrectly assumed
that its airplane was not subject to an
AD. On the contrary, all airplanes
identified in the applicability provision
of an AD are legally subject to the AD.
If an airplane has been altered or
repaired in the affected area in such a
way as to affect compliance with the
AD, the owner or operator is required to
obtain FAA approval for an alternative
method of compliance with the AD, in
accordance with the paragraph of each
AD that provides for such approvals. A
note has been added to this final rule to
clarify this requirement. The FAA has
determined that this addition will
neither increase the economic burden
on any operator nor increase the scope
of the AD.
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The FAA estimates that 19 airplanes
of U.S. registry will be affected by this
AD, that it will take approximately 34
work hours per airplane to accomplish
the required actions, and that the
average labor rate is $60 per work hour.
Based on these figures, the total cost
impact of the AD on U.S. operators is
estimated to be $38,760, or $2,040 per
airplane.

The total cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment,

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES,

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows: .

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:
Authority: 49 U.S.C. App. 1354(a), 1421

and 1423; 49 U.S.C. 106(g); and 14 CFR
11.89.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

94-24-08 Raytheon Corporate Jets, Inc.
[Formerly Dehavilland, Hawker
Siddeley, British Aerospace PLC):
Amendment 39-9081. Docket 94-NM~
77-AD.

Applicability: Model BAe 125-1000A
and Hawker 1000 series airplanes,
certificated in any category.

Note 1: This AD applies to each airplane.
identified in the preceding applicability
provision, regardliess of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must use the authority
provided in paragraph (b) to request approval
from the FAA. This approval may address
either no action, if the current configuration
eliminates the unsafe condition; or different
actions necessary to address the unsafe
condition described in this AD. Such a
request should include an assessment of the
effect of the changed configuration on the
unsafe condition addressed by this AD. In no
case does the presence of any modification,
alteration, or repair remove any airplane from
the applicability of this AD.

Compliance: Required as indicated, unless
accomplished previously.

To prevent collapse of the floor and
subsequent injury to passengers and crew in
the event of an explosive decompression of
the fuselage, accomplish the following:

(a) Within 12 months after the effective
date of this AD, install Modification 253627A
in accordance with Hawker—Raytheon
Service Bulletin SB.53-76-3627A, dated
February 25, 1994; and install Modification
253661B in accordance with Hawker—
Raytheon Service Bulletin SB.53-81-3661B,
dated February 25, 1994. These modifications
shall be installed concurrently.

{b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
Standardization Branch, ANM-113, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Standardization
Branch, ANM-113.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Standardization Branch,
ANM-113,

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21,199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

{d) The modifications shall be done in
accordance with Hawker—Raytheon Service
Bulletin SB.53-76-3627A, dated February
25, 1994, and Hawker—Raytheon Service

Bulletin SB.53-81-3661B, dated February 25,
1994. This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Raytheon Corporate Jets, Inc., Customer
Support Department, Adams Field, P.O. Box
3356, Little Rock, Arkansas 72203. Copies
may be inspected at the FAA, Transport
Airplane Directorate, 1601 Lind Avenue,
SW., Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street, NW,, Suite 700, Washington, DC.

(e) This amendment becomes effective on
January 4, 1995.

Issued in Renton, Washington, on
November 21, 1994,
Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

|FR Doc. 94-29165 Filed 12-2-94; 8:45 am]
BILLING CODE 4910-13-U

14 CFR Part 39

[Docket No. 94-NM-74-AD; Amendment
39--9079; AD 94-24-06)

Airwoerthiness Directives; Raytheon
Corporate Jets Model BH/HS 125-600A
and ~700A Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to all Raytheon Corporate Jets
Model BH/HS 125-600A and —700A
series airplanes, that requires
installation of two new circuit breakers
in the 6 volt output circuits of the flight
deck lighting transformers on electrical
Panel ‘RY,’ below the right pilot's seat.
This amendment is prompted by a
report of smoke in the flight deck due
to a lighting transformer 6 volt output
circuit short circuiting to ground. The
actions specified by this AD are
intended to prevent smoke or fire in the
flight deck due to inadequate circuit
protection for 6 volt circuits of the flight
deck lighting transformer.

DATES: Effective January 4, 1995.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of January 4,
1995.

ADDRESSES: The service information
referenced in this AD may be obtained
from Raytheon Corporate Jets, Inc.,
Customer Support Department, Adams
Field, P.O. Box 3358, Little Rock,
Arkansas 72203. This information may
be examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
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Washington; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., Suite 700, Washington, DC,
FOR FURTHER INFORMATION CONTACT:
William Schroeder, Aerospace Engineer,
Standardization Branch, ANM-113,
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington 98055-4056; telephone
(206) 227-2148; fax (206) 227-1320.
SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to all Raytheon ;
Corporate Jets Model BH/HS 125-600A
and —=700A series airplanes was
published in the Federal Register on
July 27, 1994 (59 FR 38143). That action
proposed to require installation of two
new circuit breakers in the 6 volt output
circuits of the flight deck lighting
transformers on electrical Panel ‘RY,'
below the right pilot’s seat.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were submitted in response
to the proposal or the FAA's
determination of the cost to the public.

As a result of recent communications
with the Air Transport Association
(ATA) of America, the FAA has learned
that, in general, some operators may
misunderstand the legal effect of AD’s
on airplanes that are identified in the
applicability provision of the AD, but
that have been altered or repaired in the
area addressed by the AD. Under these
circumstances, at least one operator
appears to have incorrectly assumed
that its airplane was not subject to an
AD. On the contrary, all airplanes
identified in the applicability provision
of an AD are legally subject to the AD.

If an airplane has been altered or
repaired in the affected area in such a
way as to affect compliance with the
AD, the owner or operator is required to
obtain FAA approval for an alternative
method of compliance with the AD, in
dccordance with the paragraph of each
AD that provides for such approvals. A
note has been added to this final rule to
clarify this requirement. The FAA has
determined that this addition will
neither increase the economic burden
On any operator nor increase the scope
of the AD.

The FAA estimates that 202 airplanes
of U.S. registry will be affected by this
AD, that it will take approximately 10
work hours per airplane to accomplish
the required actions, and that the
dverage labor rate is $60 per work hour.
Required parts will cost approximately
$500 per airplane. Based on these
figures, the total cost impact of the AD

on U.S. operators is estimated to be
$222,200, or $1,100 per airplane.

The total cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism -
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, I
certify that this action {1) is not a
“‘significant regulatory action” under
Executive Order 12866; {(2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES,

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:
Authority: 49 U.S.C. App. 1354(a), 1421

and 1423; 49 U.S.C. 106(g); and 14 CFR
11.89.

§39.13 [Amended)

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

94-24-06 Raytheon Corporate Jets, Inc.
(Formerly DeHavilland, Hawker
Siddley, British Aerospace PLC):
Amendment 39-9079. Docket 94-NM-—
74-AD.

Applicability: All Model BH/HS 125-600A
and ~700A series airplanes, certificated in
any category,

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. Far
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must use the authority
provided in paragraph (b) to request approval
from the FAA. This approval may address
either no action, if the current configuration
eliminates the unsafe condition; or different
actions necessary to address the unsafe
condition described in this AD. Such &
request should include an assessment of the
effect of the changed configuration on the
unsafe condition addressed by this AD. In no
case does the presence of any modification,
alteration, or repair remove any airplane from
the applicability of this AD.

Compliance: Required as indicated, unless
accomplished previously.

To prevent smioke or fire in the flight deck
due to short circuiting of the flight deck
lighting transformers 6V output circuits,
accomplish the following:

(a) Within six months after the effective
date of this AD, install circuit breakers in two
6 volt output circuits of the flight deck
lighting transformers in accordance with
Hawker-Raytheon Corporate Jets Service
Bulletin SB.24-310-3544A&B, dated
February 14, 1994,

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
Standardization Branch, ANM-113, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Standardization
Branch, ANM-113.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Standardization Branch,
ANM-113,

(c) Special flight permits may be issued in
accordance with §§21.197 and 21.199 of the
Federal Aviation Regulations (14 CFR 21.197
and 21.199) to operate the airplane to a
location where the requirements of this AD
can be accomplished.

(d) The installation shall be done in
accordance with Hawker-Raytheon Corporate
Jets Service Bulletin SB.24-310-3544A&B,
dated February 14, 1994. This incorporation
by reference was approved by the Director of
the Federal Register in accordance with 5
U.S.C. 552(a) and 1 CFR part 51. Copies may
be obtained from Raytheon Corporate Jets,
Inc., Customer Support Department, Adams
Field, P.O. Box 3356, Little Rock, Arkansas
72203. Copies may be inspected at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., Suite 700, Washington,
DC.
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(e) This amendment becomes effective on
January 4, 1995.

Issued in Renton, Washington, on
November 21, 1994,

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 94-29164 Filed 12-2-94; 8:45 am)
BILLING CODE 4910-13-U

14 CFR Part 71

[Airspace Docket No. 94-ANM-33]

Amendment of Class D Airspace;
idaho Falls, ID

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action amends the
Fanning Field, Idaho Falls, ID, Class D
airspace from full-time to part-time
operations. Recent staffing reductions,
and reduced aeronautical activity, have
reduced the need for full-time
operations at the airport traffic control
tower (ATCT). The information will be
published in the Airport/Facility
Directory for pilot reference.

EFFECTIVE DATE: February 2, 1995.

FOR FURTHER INFORMATION CONTACT: Ted
Melland, System Management Branch,
ANM-530, Federal Aviation
Administration, Docket No. 94-ANM-
33, 1601 Lind Avenue S.W., Renton,
Washington, 98055—-4056; telephone
number: (206) 227-2536.

SUPPLEMENTARY INFORMATION:
History

On August 23, 1994, the FAA
proposed to amend part 71 of the
Federal Aviation Regulations (14 CFR
part 71) by modifying the Class D
airspace area at Fanning Field, Idaho
Falls, ID (59 FR 43311). Decreased
aeronautical operations and reduced
FAA staffing have required elimination
of the midnight shift schedule at the
ATCT.

Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments were received. Class D
airspace areas extending upward from
the surface of the earth are published in
paragraph 5000 of FAA Order 7400.9B,
dated July 18, 1994, and effective
September 16, 1994, which is
incorporated by reference in 14 CFR
71.1. The airspace listed in this
document will be published
subsequently in the Order.

The Rule

This amendment to part 71 of the
Federal Aviation Regulations (14 CFR
part 71) amends the Class D airspace at
Fanning Field, Idaho Falls, ID, by
providing information regarding part-
time operations at the ATCT.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation—(1)
if not a “'significant regulatory action”
under Executive Order 12866; (2) is not
a “‘significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have
a significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (Air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—[AMENDED]

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. app. 1348(a), 1354(a),
1510; E.O. 10854, 24 FR 9565, 3 CFR, 1959~
1963 Comp., p. 389; 49 U.S.C. 106(g); 14 CFR
11.69.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9B, Airspace
Designations and Reporting Points,
dated July 18, 1994, and effective
September 16, 1994, is amended as
follows:

Paragraph 5000 General

* . * * *

ANM ID D Idaho Falls, ID [Revised]

Idaho Falls, Fanning Field, ID

(Lat 43°30'59” N, long. 112°04'05” W)

That airspace extending upward from the
surface to and including 7,200 feet MSL
within a 5.4-mile radius of Fanning Field.
This Class D airspace area is effective during
the specific dates and times established in
advance by a Notice to Airmen. The effective
date and time will thereafter be continuously
published in the Airport/Facility Directory

® = » ® »

Issued in Seattle, Washington, on
November 15, 1994.

Temple H. Johnson, Jr., .
Manager, Air Traffic Division, Northwest
Mountain Region.

[FR Doc. 84-29812 Filed 12-2-94; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 71
[Airspace Docket No. 94-ANM-55]

Amendment of Class D Airspace and
Establishment of Class E Airspace;
Aurora, Colorado

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This action amends the
Aurora, Buckley Air National Guard
(ANG) Base Airport, Colorado, Class D
airspace, establishes Class E airspace,
and incorporates part-time information
to conform with the actual hours of
operation at the Buckley ANG Base,
Colorado.
DATES: Effective date: 0701 u.t.c.,
February 28, 1995.

Comment date: Comments must be
received before February 1, 1995.
FOR FURTHER INFORMATION CONTACT:
Ted Melland, ANM-536, Federal
Aviation Administration, Docket No.
94-ANM-55, 1601 Lind Avenue SW.,
Renton, Washington 980554056,
Telephone: (206) 227-2536.

SUPPLEMENTARY INFORMATION:
History

The FAA proposed to amend part 71
of the Federal Aviation Regulations (14
CFR part 71) on June 3, 1993, to amend
the Class D airspace for the Buckley
ANG Base at Aurora, Colorado (58 FR
31486). Interested parties were invited
to participate in this rulemaking
proceeding by submitting written

‘comments on the proposal to the FAA.

No comments were received. On
September 9, 1993, the FAA published
a final rule amending Class D airspace
(58 FR 47371). On June 20, 1994, the
Federal Aviation Administration
published another final rule which
withdrew previous establishment of
controlled airspace for the Buckley ANG
Base, Aurora, Colorado, because
commissioning of the airport had again
been delayed (59 FR 31518). With the
impending opening of a new
International Airport at Denver,
Colorado, there is a simultaneous
requirement to amend the airspace
adjacent to Class B airspace, including
the Buckley ANG Base airspace.
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The coordinates are in North
American Datum 83. Class D and Class
E airspace designations are published in
Paragraphs 5000, 6002, and 6004,
respectively, of FAA Order 7400.9B
dated July 18, 1994, and effective
September 16, 1994, which is
incorporated by reference in 14 CFR
71.1. The Class D and Class E airspace
designations listed in this document
will be published subsequently in the
Order. 1

Although this action is a final rule,
and was not preceded by notice and
public procedure, comments are invited
on the rule. This rule will become
effective on the date specified in the
DATES section. However, after the review
of any comments and, if the FAA finds
that further changes are appropriate, it
will initiate rulemaking proceedings to
extend the effective date or to amend
the regulation.

Comments that provide the factual
basis supporting the views and
suggestions presented are particularly
helpful in evaluating the effects of the
rule, and in determining whether
additional rulemaking is required.
Comments are specifically invited on
the overall regulatory, aeronautical,
cconomic, environmental, and energy-
related aspects of the rule which might
suggest the need to modify the rule.

The Rule

This amendment to 14 CFR part 71 of
the Federal Aviation Regulations
amends Class D airspace and establishes
Class E airspace at Aurora, Colorado, to
correlate with the amendment and
relocation of the Denver Class B
airspace.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
irequent and routine amendments are
necessary to keep them operationally
current. It, therefore, (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have
a significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects In 14 CFR Part 71

_Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—[AMENDED]

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. app. 1348(a), 1354(a),
1510; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389; 49 U.S.C. 106(g); 14 CFR
11.69,

§71.1 [Amended]

2. The incarporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400,9B, Airspace
Designations and Reporting Points,
dated July 18, 1994, and effective
September 16, 1994, is amended as
follows:

Paragraph 5000 General

- - - - ~

ANM CO D Aurora, CO [Revised]

Buckley ANG Base, CO

(Lat, 39°42°06” N, long. 104°45'07” W)

That airspace extending upward from the
surface to but not including 8,000 feet MSL
within a 4.4-mile radius of the Buckley ANG
Base, excluding that airspace within the
Denver International Airport Class B airspace
Areas A and C. This Class D airspace is
effective during the specific dates and times
established in advance by a Notice to
Airmen, The effective date and time will
thereafter be continuously published in the
Airport/Facility Directory.

* * * - -

Parograph 6002 Class E airspace areas
designated as a surface area for an airport
- * * * -

ANM CO E2 Aurora, CO [New]

Buckley ANG Base, CO

(Lat. 39°42/06” N, long. 104°45'07" W)

That airspace extending upward from the
surface to but not including 8,000 feet MSL
within a 4.4-mile radius of the Buckley ANG
Base, excluding that airspace within the
Denver International Airport Class B airspace
Areas A and C. This Class E airspace is
effective during the specific dates and times
established in advance by a Notice to
Alrmen. The effective date.and time will
thereafter be continuously published in the
Airport/Facility Directory.

* > * * ®

Paragraph 6004 Class E airspace areas
designated as an extension to a Class D
surface area

* * - * *

ANM CO E4 Aurora, CO [New]
Buckley ANG Base, CO
(Lat. 39°42'06” N, long. 104°45'07" W)
That airspace extending upward from the
surface within 2 miles each side of the
Buckley Runway 32 ILS localizer southeast

course extending from the 4.4-mile radius to
7.5 miles southeast of the airport,

» - * * *

Issued in Seattle, Washington, on
November 15, 1994.

Temple H. Johnson, Jr.,

Manager, Air Traffic Division, Northwest
Mountain Region.

[FR Doc. 94-29813 Filed 12-2-94; 8:45 am]
BILLING CODE 4810-13-M

14 CFR Part 71
[Alrspace Docket No. 94-AEA-12]

Establishment of Class E Airspace;
Kingston, NY

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule; request for
comments.

SUMMARY: This final rule establishes
additional controlled airspace extending
upward from 700 feet above the surface
for an existing standard instrument
approach procedure (SIAP) at the
Kingston-Ulster Airport, Kingston, NY,
Additionally, the geographic position
for Sky Park Airport, contained in the
legal description for Class E airspace at
Red Hook, NY, is being updated to
reflect the actual location of this airport.
This action establishes that amount of
controlled airspace deemed necessary
by the FAA to contain aircraft within
controlled airspace while executing the
existing SIAP.

DATES: Effective date: 0901 u.t.c, March
30, 1995. Comment Date: Comments
must be received on or before January
20,1995.

ADDRESSES: Send comments on the rule
in triplicate to: Manager, System
Management Branch, AEA-530, Docket
No. 94-AEA-12, F.A.A. Eastern Region,
Fitzgerald Federal Building #111, John
F. Kennedy International Airport,
Jamaica, New York 11430,

The official docket may be examined’
in the Office of the Assistant Chief
Counsel, AEA-7, at the address listed
above. An informal docket may also be
examined during normal business hours
at the address listed above.

FOR FURTHER INFORMATION CONTACT:

Mr. Frank Jordan, Airspace Specialist,
System Management Branch, AEA-530,
F.A.A. Eastern Region, Fitzgerald
Federal Building #111, John F. Kennedy
International Airport, Jamaica, New
York 11430; telephone: (718) 553-0857.

SUPPLEMENTARY INFORMATION:
Request for Comments on the Rule

Although this action is a final rule,
which involves establishing additional
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controlled airspace extending upwards
from 700 feet above the surface of the
earth, and was not preceded by notice
and public procedure, comments are
invited on the rule. This rule will
become effective on the date specified
in the “DATES” section. However, after
the review of any comments and, if the
FAA finds that further changes are
appropriate, it will initiate rulemaking
proceedings to extend the effective date
or to amend the regulation.

Comments that provide the factual
basis supporting the views and
suggestions presented are particularly
helpful in evaluating the effects of the
rule, and in determining whether
additional rulemaking is required.
Comments are specifically invited on
the overall regulatory, aeronautical,
economic, environmental, and energy-
related aspects of the rule which might
suggest the need to modify the rule.

The Rule

This amendment to part 71 of the
Federal Aviation Regulations (14 CFR
part 71) establishes additional
controlled airspace extending upward
from 700 feet above the surface of the
earth deemed necessary by the FAA to
contain aircraft within controlled
airspace while executing an existing
published SIAP at the Kingston-Ulster
Airport, Kingston, NY. Additionally, the
geographic position for Sky Park
Airport, contained in the legal
description for Class E airspace at Red
Hook, NY, is being updated to reflect
the actual location of this airport.

Class E airspace designations for
airspace extending from 700 feet or
more above the surface of the earth are
published in paragraph 6005 of FAA
Order 7400.9B, dated July 18, 1994, and
effective September 16, 1994, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document will be
published subsequently in the Order.

Under the circumstances presented,
the FAA concludes that there is an
immediate need to establish additional
Class E airspace at Kingston, NY, in
order to promote the safe and efficient
handling of air traffic in this area.
Therefore, I find that notice and public
procedures under 5 U.S.C.’553(b) are
impracticable and contrary to the public
interest.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It therefore—(1) is not a
“significant regulatory action” under
Executive Order 128686; (2) is not a
“significant rule” under DOT

Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have
a significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—[AMENDED]

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. app. 1348(a), 1354(a),
1510; E.O. 10854, 24 FR 9565, 3 CFR, 1959-
1963 Comp., p, 389; 49 U.S.C. 106(g); 14 CFR
11.69.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9B, Airspace
Designations and Reporting Points,
dated July 18, 1994, and effective
September 16, 1994, is amended as
follows:

Paragraph 6005—Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth

* * * * *

AEA NY E5 Kingston, NY [New]
Kingston-Ulster Airport, Kingston, NY
(Lat, 41°59’07” N., long. 73°57°50" W.)
That airspace extending upward from 700
feet above the surface within a 6.3-mile
radius of the Kingston-Ulster Airport.

* * * * *x

AEA NY E5 Red Hook, NY [Revised]
Skypark Airport, Red Hook, NY

(Lat. 41°59°05” N., long. 73°50'10” W.)
Kingston VORTAC (Lat. 41°39'56" N., long.

73°49°20"W.)

That airspace extending upward from 700
feet above the surface within a 7.9-mile
radius of Skypark Airport and within 2.7
miles each side of the Kingston VORTAC
358° radial extending from the 7.9-mile
radius to 9.2 miles north of the Kingston
VORTAC.

* * * * *

Issued in Jamaica, New York, on November
7,1994. s

John S. Walker,

Manager, Air Traffic Division.

[FR Doc. 9429814 Filed 12-2-94; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 71
[Alrspace Docket No, 92-ASW-32]

Revision of Class E Airspace;
Nacogdoches, TX

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule

SUMMARY: This action revises the Class
E airspace at Nacogdoches, TX. The
development of a new localizer,
Runway (RWY) 36, standard instrument
approach procedure (SIAP) and a new
nondirectional radio beacon (NDB)
RWY 18 SIAP has made this action
necessary. Controlled airspace
extending upward from 700 feet above
ground level (AGL) is needed for aircraft
executing these approaches. This action
is intended to provide adequate Class E
airspace for IFR operations for aircraft
executing the SIAP's at Nacogdoches,
TX.

EFFECTIVE DATE: 0901 u.t.c., February 8,
1995.

FOR FURTHER INFORMATION CONTACT:
Donald J. Day, System Management
Branch, Air Traffic Division, Federal
Aviation Administration, Southwest
Region, Fort Worth, TX 76193-0530;
telephone: (817) 222-5593.
SUPPLEMENTARY INFORMATION:

History

On December 17, 1993, a proposal to
amend part 71 of the Federal Aviation
Regulations (14 CFR part 71} to revise
the Class E airspace at Nacogdoches,
TX, was published in the Federal
Register (58 FR 65947). Two new SIAP’s
were developed for Nacogdoches, TX.
The proposal was to revise the
controlled airspace extending upward
from 700 feet AGL for instrument flight
rules (IFR) operations in controlled
airspace during portions of the terminal
operation and while transitioning
between the enroute and terminal
environments.

Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments were received. However,
since publication of the proposal, the
FAA has discovered that the proposed
minutes in the longitudinal coordinate
for the Nacogdoches, ILS Localizer are
incorrect: the proposal contained 12
minutes and it should have been 43
minutes. Further, the FAA has
determined that the proposed reference
to the Lufkin VORTAC and the
accompanying description of the
airspace stating the radial and distances
each side of the radials are unnecessary.
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Therefore, the ILS Localizer coordinates
have been corrected and the reference to
the Lufkin VORTAC and the affected
portion of the accompanying airspace
description have been removed from
this final rule. The FAA has determined
that these changes will not increase the
scope of the rule.

The coordinates for this airspace
docket are based on North American
Datum 83. Class E airspace areas
designated as airspace extending 700
feet or more above the surface of the
earth are in paragraph 6005 of FAA
Order 7400.9B, dated June 18, 1994, and
effective September 16, 1994, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document will be
published subsequently in the Order.

The Rule

This amendment to part 71 of the
Federal Aviation Regulations (14 CFR
part 71) revises the Class E airspace at
Nacegdoches, TX, to provide controlled
airspace extending upward from 700
feet AGL for aircraft executing the
SIAP's. This action also corrects the
geographic coordinates for the
Nacogdoches RBN and corrects the
airspace description by deleting
reference to the Lufkin VORTAC in the
final description,

The FAA has determined that this
regulation only involves an established
body of technical regulations that need
frequent and routine amendments to
keep them operationally current. It,
therefore—(1) is not a “significant
regulatory action” under Executive
Order 12866; (2) is not a “significant
rule'’ under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979);-and (3) does not warrant
preparation of a regulatory evaluation as
the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule
will not have a significant economic
impact on a substantial number of small
entities under the criteria of the
Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 71
Airspace, Incorporation by reference,

Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—[AMENDED]

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. app. 1348(a), 1354(a),
,1510; E.O. 10854, 24 FR 9565, 3 CFR, 1959-

1963 Comp., p. 389; 48 U.S.C. 106(g); 14 CFR
11.69.

§71.1 [Amended])

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9B, Airspace
Designations and Reporting Points,
dated July 18, 1994, and effective
September 16, 1994, is amended as
follows:

Paragraph 6005 Class E airspace areas
extending from 700 feet or more above the
surface of the earth

- » - L *

ASW TX E5 Nacogdoches, TX [Revised]

Nacogdoches, A.L. Mangham Jr. Regional
Airport, TX
(Latitude 31°34'41” N, longitude
94°42'34"” W)
Nacogdoches RBN
(Latitude 31°38'55" N, longitude
9494220 W)
Nacogdoches ILS Localizer
{Latitude 31°35'11“ N, longitude
94°43°13"'W)
That airspace extending upward from 700
feet above the surface within a 6.5-mile
radius of the A.L. Mangham, Jr. Regional

_ Airport and within 2.9 miles each side of the

Nacogdoches ILS localizer south course
extending from the 6.5-mile radius to 10.2
miles south of the airport and within 2.2
miles each side of the 003° bearing from the
Nacogdoches RBN extending from the 6.5-
mile radius to 9.3 miles north of the airport.

* * * ® *

Issued in Fort Worth, TX, on November 18,
1994.

Helen Fabian Parke,

Manager, Air Traffic Division, Southwest
Region. .

[FR Doc. 94-29794 Filed 12-2-94; 8:45 am]
BILLING CODE 4810-13-M

14 CFR Part 71

[Airspace Docket No. 94-AEA-14)
Establishment of Class E Airspace;
Chariottesvilie, VA

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule; request for
comments.

SUMMARY: This action establishes Class
E airspace at Charlottesville, VA.
Presently, this area is designated as
Class D airspace when the associated
control tower is in operation. However,
controlled airspace to the surface is
needed when the control tower located
at this location is closed. The intended
effect of this action is to provide
adequate Class E airspace for instrument
flight rules (IFR) operations when the
control tower is closed.

EFFECTIVE DATE: 0901 U.T,C. March 30,
1995,

Comment Date: Comments must be
received on or before January 20, 1995.
ADDRESSES: Send comments on the rule
in triplicate to: Manager, Air Traffic
Division, AEA-500, Airspace Docket
Number 94-AEA-14, F.A.A. Eastern
Region, Fitzgerald Federal Building
#111, John F. Kennedy International
Airport, Jamaica, New York 11430. An
informal docket may also be examined
during normal business hours at the
address listed above.

FOR FURTHER INFORMATION CONTACT: Mr.
Frank Jordan, Airspace Specialist,
System Management Branch, AEA-530,
F.A'A. Eastern Region, Fitzgerald
Federal Building #111, John F. Kennedy
International Airport, Jamaica, New
York 11430; telephone: (718) 553-0857.

SUPPLEMENTARY INFORMATION:
Request for Comments on the Rule

Although this action is a final rule,
and was not preceded by notice and
public procedure, comments are invited
on the rule. When the comment period
ends, the FAA will use the comments
submitted, together with other available
information, to review the regulation.
This rule will become effective on the
date specified in the DATES section.
However, after the review of any
comments, and if the FAA finds that
further changes are appropriate, it will
initiate rulemaking proceedings to
extend the effective date or to amend
the regulation.

Comments that provide the factual
basis supporting the views and
suggestions presented are particularly
helpful in evaluating the effects of the
rule, and in determining whether
additional rulemaking is required.
Comments are specifically invited on
the overall regulatory, aeronautical,
economic, environmental, and energy-
related aspects of the rule which might
suggest the need to modify the rule.

The Rule

This amendment to part 71 of the
Federal Aviation Regulations (14 CFR
part 71) establishes Class E airspace
extending upward from the surface at
Charlottesville, VA. Currently, this
airspace is designated as Class D when
the associated control tower is in
operation. Nevertheless, controlled
airspace to the surface is needed for IFR
operations at Charlottesville-Albemarle
Airport, Charlottesville, VA when the
control tower is closed. The intended
effect of this action is to provide
adequate Class E airspace for IFR
operations at this airport when the
control tower is closed. As noted in the
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Airspace Reclassification Final Rule,
published in the Federal Register on
December 17, 1991, airspace at an
airport with a part-time control tower
should be designated as a Class D
airspace area when the control tower is
in operation, and as a Class E airspace
area when the control tower is closed
(56 FR 65645),

The coordinates for this airspace
docket are based on North American
Datum 83, Class E airspace areas
designated as surface areas for airports
are published in paragraph 6002 of FAA
Order 7400.9B dated July 18, 1994, and
effective September 16, 1994, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document will be
published subsequently in the Order.
Under the circumstances presented, the
FAA concludes that there is an
immediate need to establish this Class E
surface area in order to promote the safe
and efficient handling of air traffic in
these areas, Therefore, I find that notice
and public procedures under 5 U.S.C.
553(b) are impracticable and contrary to
the public interest.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It therefore—(1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“'significant rule’ under DOT
Regulatory Policies and Procedures {44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since thisis a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have
a significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71
Airspace, Incorporation by reference,
Navigation (air).
Adoption of the Amendment
In consideration of the foregoing, the

Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—{AMENDED]

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. app. 1348(a), 1354(a),
1510; Executive Order 10854; 24 FR 9565, 3
CFR, 1959-1963 Comp., p. 389; 49 U.S.C,
106(g); 14 CFR 11.69.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9B, Airspace
Designations and Reporting Points,
dated July 18, 1994, and effective
September 16, 1994, is amended as
follows:

Paragraph 6002—Class E airspace areas
designated as a surface area for an airport
* * * * *

AEA VA E2 Charlottesville, VA [New]

Charlottesville-Albemarle Airport,
Charlottesville, VA

(iat. 38°08719 N., long. 78°27°10” W.)

Within a 4-mile radius of Charlottesville-
Albemarle Airport. This Class E airspace area
is effective during the specific dates and
times established in advance by a Notice of
Airmen. The effective date and time will
thereafter be published in the Airport/
Facility Directory.
* * * * *

Issued in Jamaica, New York, on November
7, 1994,

Joha S, Walker,

Manager, Air Traffic Division.

[FR Doc. 94-29815 Filed 12-2-94; 8:45 am])
BILLING CODE 4910-13-M

14 CFR Part 71
[Airspace Docket No. 93-ANE-77]

Correction to Amendment of Class E
Airspace; Lyndonville, VT

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final Rule; correction.

SUMMARY: This action corrects errors in
a final rule purporting to establish Class
E airspace at Lyndonville, VT,
published in the Federal Register on
August 10, 1994 (59 FR 40800). That
action was a result of a review of
standard instrument approach
procedures (SIAP’s) for Caledonia
County Airport which showed a need
for controlled airspace upward from 700
feet above the surface to contain
instrument flight rules (IFR) operations
at the airport. This action corrects
references in the final rule to show that
the final rule revises airspace already
designated instead of establishing new
controlled airspace.

EFFECTIVE DATE: 0901 u.t.c., October 13,
1994.

FOR FURTHER INFORMATION CONTACT:
Charles M. Taylor, Airspace Specialist,
System Management Branch, ANE-530,
Federal Aviation Admiristration, 12
New England Executive Park,
Burlington, MA 01803-5299; telephone
(617) 238-7532; fax (617) 238-7560.

SUPPLEMENTARY INFORMATION:
History

On August 10, 1994, the FAA
published a final rule (59 FR 40800) to
amend part 71 of the Federal Aviation
Regulations (14 CFR part 71) purporting
to establish Class E airspace at
Lyndonville, VT. The proposal was
prompted by a review of standard
instrument approach procedures
(SIAP’s) for Caledonia County Airport
which showed a need for controlled
airspace upward from 700 feet above the
surface to contain instrument flight
rules (IFR) operations at the airport. The
final rule described the action as
establishing new controlled airspace.
Since Class E airspace already existed at
Lyndonville, this action corrects
references in the final rule to show that
the final rule revises the description of
airspace already designated instead of
establishing new controlled airspace.

Correction to Final Rule

Accordingly, pursuant to the
authority delegated to me, the final rule
relating to the Lyndonville, VT Class E
airspace as published in the Federal
Register on August 10, 1994, (59 FR
40800), (Federal Register Document 94—
19405), is corrected as follows:

On page 40800, middle column,
change the title of the action from
“Establishment of Class E airspace,
Lyndonville, VT to “Amendment of
Class E airspace, Lyndonville, VT.”

On page 40800, middle column,
Summary section, 1st line, change the
word “establishes’ to “amends.”

On page 40800, middle column,
History paragraph, 5th line, change the
word “‘establish” to “amend.”

On page 40800, 3rd column, 3rd
paragraph, 1st line, change the word
“establishment’" to “amendment.”

On page 40800, 3rd column, The Rule
paragraph, 2nd line, change the word
“‘establishes” to “amends.”

On page 40801, 1st column, in the
amendment to incorporation by
reference, change the first line of the
description of the airspace from “ANE
VT E5 Lyndonville, VT [New]"” to “ANE
VT E5 Lyndonville, VT [Revised]."”

* * * * *

Issued in Burlington, Massachusetts, on

November 21, 1994.

John J. Boyce,

Acting Manager, Air Traffic Division, Nesw
England Region.

[FR Doc. 94-29795 Filed 12-2-94; 8:45 am|
BILLING CODE 4910-13-M
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14 CFR Part 71
[Airspace Docket No. 94-ANE-29]

Amendment of Offshore Airspace
Area; East Coast Low

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action amends the East
Coast Low Control Area by expanding
the area in the vicinity of Nantucket,
MA, to allew aircraft executing the
Localizer Back Course Runway 6
instrument approach procedure at
Nantucket Memorial Airport, Nantucket,
MA (ACK), to remain in controlled
airspace at lower altitudes, and thereby
promote the efficient use of that
airspace.

EFFECTIVE DATE: 0901, u.t.c., February 2,
1995.

FOR FURTHER INFORMATION CONTACT:
Karl D, Anderson, Management System
Specialist, System Management Branch,
ANE-530, Federal Aviation
Administration, 12 New England
Executive Park, Burlington, MA 01803~
5299; telephone, (617) 238-7530-
facsimile, (617) 238-7560.

SUPPLEMENTARY INFORMATION:
History

On June 28, 1994, the FAA published
a Notice of Proposed Rulemaking
(NPRM) to amend part 71 of the Federal
Aviation Regulations (14 CFR part 71)
by amending the East Coast Low Control
Area in the vicinity of Nantucket, MA.
The proposal addressed a need to more
efficiently use the airspace in the
vicinity of Nantucket Island by allowing
aircraft executing the Localizer Back
Course Runway 6 instrument approach
procedure at Nantucket Memorial
Airport (ACK) to remain in controlled
airspace at lower altitudes.

Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal of the FAA.
No comments on the proposal were
received.

Designations for Low Control Areas
are published in Paragraph 6007 of FAA
Order 7400.9B dated July 18, 1994, and
effective September 16, 1994, which is
incorporated by reference in 14 CFR
71.1. The amendment to the Offshore
Airspace Area designated in this
document will be published
subsequently in the Order

The Rule

This amendment to part 71 of the
Federal Aviation Regulations amends
the East Coast Low Control Area in the

vicinity of Nantucket, MA. The effect of
this action is to allow aircraft executing
the Localizer Back Course Runway 6
Instrument Approach at the Nantucket
Memorial Airport, Nantucket, MA
(ACK) to remain in controlled airspace
at lower altitudes. The FAA has
determined that this regulation only
involves an established body of
technical regulations for which frequent
and routine amendments are necessary
to keep them operationally current. It,

“ therefore (1) is not a ““Significant

Regulatory Action” under Executive
Order 12866; (2) is not a “significant
rule’” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a regulatory evaluation as
the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule
will not have a significant economic
impact on a substantial number of small
entities under the criteria of the
Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—[{AMENDED]

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. app. 1348(a), 1354(a),
1510; E:O. 10854, 24 FR 9565, 3 CFR, 1959~
1963 Comp., p. 389; 49 U.S.C. 106(g); 14 CFR
11.69.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9B, Airspace
Designations and Reporting Points,
dated July 18, 1994, and effective
September 16, 1994, is amended as
follows:

Paragraph 6007 Offshore Airspace Areas

* * » * L

East Coast Low [Revised)

That airspace extending upward from
2,000 feet MSL bounded on the west and
north by & line 12 miles from and parallel to
the U.S. shoreline and on the south and east
by a line beginning at lat. 39°25'46” N, long,
74°02'34” W, running to lat. 39°02°05” N,
long. 73°39/30” W, then to lat. 40°04°20” N,
long. 72°30°00” W, then to lat. 40°37°14” N,
long. 72°30°00” W; and that airspace bounded
on the north by a line 12 miles from and
parallel to the U.S. shoreline and on the

south and east by a line beginning at lat.
40°40'59”N, long. 72°17°22" W, running
along the northern boundary of Warning
Areas W-106B, W-105C-D, and W-105E to
lat. 41°00'00” N, long, 70°5100” W, then to
lat. 41°00°00” N, long, 70°00'00” W, then to
lat. 41°02'30” N, long. 70°00'00” W; and that
airspace bounded on the south, west and
north by a line 12 miles from and parallel to
the U.S. shoreline and on the east by a line
beginning at lat. 41°16’00” N, long.
69°41°15” W, running to lat. 41°43°00” N,
long, 69°39'30” W; and that airspace bounded
on the south, west, and northwest by a line
12 miles from and parallel to the U.S.
shoreline and on the east and southeast by
a line beginning at lat. 42°15'31” N, long.
70°00'00” W, running to lat. 43°17°00” N,
long. 70°00°00” W, then to lat. 43°33'56” N,
long. 69°29"12” W,

*® . * * *

Issued in Burlington, Massachusetts, on
November 21, 1994.

Francis J. Johns,

Manager, Air Traffic Division, New England
Region.

[FR Doc. 94-29796 Filed 12-2-94: 8:45 am|
BILLING CODE 4910-13-M

COMMODITY FUTURES TRADING
COMMISSION

17 CFR Part 30

Foreign Option Transactions

AGENCY: Commodity Futures Trading
Commission.

ACTION: Order.

SUMMARY: The Commodity Futures
Trading Commission (*“Commission") is
authorizing option contracts on the LME
Aluminum Alloy Futures Contract
traded on the London Metal Exchange’
(“LME”) to be offered or sold to persons
located in the United States. This Order
is issued pursuant to: (1) Commission
rule 30.3(a), 17 CFR 30.3(a) (1994),
which makes it unlawful for any person
to engage in the offer or sale of a foreign
option product until the Commission,
by order, authorizes such foreign option
to be offered or sold in the United
States; and (2) the Commission’s Order
issued on August 18, 1992, 57 FR 38437
(August 25, 1992), authorizing certain
option products traded on the LME to be
offered or sold in the United States.
EFFECTIVE DATE: January 4, 1995.

FOR FURTHER INFORMATION CONTACT:
Francey L. Youngberg, Esq., Division of
Trading and Markets, Commodity
Futures Trading Commission, 2033 K
Street NW., Washington, D.C. 20581.
Telephone: (202) 254-8955.
SUPPLEMENTARY INFORMATION: The
Commission has issued the following
Order:
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Order Under Commission Rule 30.3(a)
Permitting Option Contracts on the
LME Aluminum Alloy Futures Contract
Traded on the London Metal Exchange
To Be Offered or Sold in the United
States Thirty Days After Publication of
this Notice in the Federal Register
Absent Further Notice

By Order issued on August 18, 1992
(““Initial Order"), the Commission
authorized, pursuant to Commission
rule 30.3(a),! certain option products
traded on the London Metal Exchange to
be offered or sold in the United States.
57 FR 38437 (August 25, 1992). Among
other conditions, the Initial Order
specified that:

Except as otherwise permitted under the
Commodity Exchange Act and regulations
thereunder, * * * no offer or sale of any
London Metal Exchange option product in
the United States shall be made until thirty
days after publication in the Federal Register
of notice specifying the particular option(s)
to be offered or sold pursuant to this Order.

By letter dated October 31, 1994 the
London Metal Exchange (*“LME)
represented that it would be introducing
an option contract based on the LME
Aluminum Alloy Futures Contract. The
LME has requested that the Commission
supplement its Initial Order authorizing
Option Contracts on High Grade
Primary Aluminum, Copper-Grade A,
Special High Grade Zinc, Standard
Lead, Primary Nickel and Tin futures
contracts, 57 FR 38437 (Aug. 25, 1992),
by also authorizing the Option Contract
on the LME Aluminum Alloy Futures
Contract to be offered or sold to persons
in the United States. Upon due
consideration, and for the reasons
previously discussed in the initial
Order, the Commission believes that the
request for authorization to offer or sell
an option contract on the LME
Aluminum Alloy Futures Contract
should be granted.

Accordingly, pursuant to Commission
rule 30.3(a) and the Commission's
Initial Order issued on August 18, 1992,
and subject to the terms and conditions
specified therein, the Commission
hereby authorizes the Option Contract
on the LME Aluminum Alloy Futures
Contract to be offered or sold to persons
located in the United States thirty days
after publication of this notice in the
Federal Register, unless prior to that
date the Commission receives any
comments which may resultin a
determination to delay the effective date
of the Order pending review of such

1 Commission rule 30.3(a), 17 CFR 30.3(a) (1994},
makes it unlawful for any person to engage in the
offer or sale of a foreign option product until the
Commiission, by order, authorizes such foreign
option to be offered or sold in the United States.

comments, Under such circumstances,
the Commission will provide notice.

LME Aluminum Alloy Options Contract

Unit of Trading—1 Option to buy (or
sell) 1 LME Aluminum Alloy Fut\.ges
contract with a price denominated in
either US Dollars (USD) or Pounds
Sterling (STG) or German Marks (DEM)
or Japanese Yen (YEN).

Delivery/Expiry Month—Every month
up to 15 months forward, except for
DEM and YEN if Delivery day is non-
business for that currency.

Exercise Day/Delivery Day/Expiry
Day—Exercise by 11:10 a.m. of 1st
Wednesday of the Delivery month.
Assignment of Futures contract is by
11:40 a.m. on the Exercise day. Options

“not exercised automatically expire.

(Qiotations—In each of the currencies
specified.

Minimum Price Movements for
Premiums—

USD OPTIONS US 0.01
STG OPTIONS STG 0.01
DEM OPTIONS DEM 0.01
YEN OPTIONS YEN 10

Trading Hours—11:45-11:50, 13:05—
13:10, 13:15-13:30, 15:50-15:55, 16:30-
1635 and 16:35-17:00 for Ring trading
or any time on the telephone market.

Contract Standard—Assignment of 1
LME Aluminum Alloy Futures contract
of 20 tonnes with a delivery on the 3rd
Wednesdays of the Delivery month at
the Exercise Price.

Exercise Price Intervals (Gradations)—
US Dollars

—US$25 gradations for Strikes from

US$25 to US$1725
—US$50 gradations for Strikes from
US$1725 to US$2950
—US$100 gradations for all Strikes
over UUS$3000 ;
Pounds Sterling—STG25 gradations
for all Strikes over STG25
Japanese Yen

—JY10,000 gradations for Strikes

from JY10,000 to JY390,000

—JY20,000 gradations for all Strikes

over JY400,000
Deutschmarks
—DEMS50 gradations for Strikes from
DEMS350 to DEM4950

—DEM200 gradations for all Strikes

over DEM5000.

Option Price (Premium)—The option
price is payable by the buyer to the
seller on the next Business Day
following the day on which the Option
is traded.

List of Subjects in 17 CFR Part 30

Commaodity futures, Commodity
options, Foreign transactions.

Accordingly, 17 CFR Part 30 is
amended as set forth below:

PART 30—FOREIGN FUTURES AND
FOREIGN OPTION TRANSACTIONS

1. The authority citation for Part 30
continues to read as follows:

Authority: Secs. 2(a)(1)(A), 4, 4c, and 8a of
the Commeodity Exchange Act, 7 U.S.C. 2, 5,
6c and 12a.

2. Appendix B to Part 30 is amended
by adding the following entry after the
existing entries for the “London Metal
Exchange’ to read as follows:

Appendix B—Option Contracts
Permitted To Be Offered or Sold in the
U.S. Pursuant to § 30.3(a)

Type of con- FR date and
Exchange ypetract citation
London Metal  Options on December 5,
Exchange. the LME 1994; 59
Aluminum PR
Alloy Fu-
ture Con-
tract.

Issued in Washington, D.C. on November
29, 1994.

Jean A. Webb,

Secretary to the Commission.

FR Doc. 94-29853 Filed 12-2-94; 8:45 am]
BILLING CODE 6351-01-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 101
[Docket Nos. 90N-0134 and 91N-0162)
RIN 0905-AD08

Food Labeling: Mandatory Status of
Nutrition Labeling and Nutrient
Content Revision, Format for Nutrition
Label; Correction

AGENCY: Food and Drug Administration,
HHS.

ACTION: Correcting amendment.

SUMMARY: The Food and Drug
Administration (FDA) is correcting the
regulations that require nutrition
labeling on most foods that are regulated
by FDA. In the Federal Register of
August 18, 1993 (58 FR 44063), the
agency published a document entitled
“Food Labeling: Mandatory Status of
Nutrition Labeling and Nutrient Content
Revision, Format for Nutrition Label;
Technical Amendment.” The document
was published with an inadvertent error
in the amendatory language. This
docliment corrects that error.




Federal Register / Vol. 59, No. 232 / Monday, December 5, 1994 / Rules and Regulations 62317

EFFECTIVE DATE: May 8, 1994.

FOR FURTHER INFORMATION CONTACT:
Virginia L. Wilkening, Center for Food
Safety and Applied Nutrition (HFS—
165), Food and Drug Administration,
200 C St. SW., Washington, DC 20204,
202~-205-5763.

SUPPLEMENTARY INFORMATION: In the
Federal Register of August 18, 1993,
FDA published a document that
amended the regulations that require
nutrition labeling on most foods
regulated by FDA. The agency intended
to revise the introductory text of
§101.9(c)(1)(i) (21 CFR 101.9(c)(1)(i)) to
specify that when either specific or
general food factors are used in
calculating caloric content, the factors
should be applied to actual amounts (i.
e., before rounding) of food components.
The agency inadvertently omitted the
words “introductory text" from
amendatory statement 2 (58 FR 44076).
Consequently, the actual methods for
calculating caloric content were
removed from the Code of Federal
Regulations. Accordingly, this
document corrects § 101.9(c)(1)(i) to
restore the methods.

List of Subjects in 21 CFR Part 101

Food labeling, Reporting and
recordkeeping requirements.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, 21 CFR part 101 is
corrected by making the following
correcting amendments:

PART 101—FOOD LABELING

1. The authority citation for 21 CFR
part 101 continues to read as follows:

Authority: Secs. 4, 5, 6, of the Fair
Packaging and Labeling Act (15 U.S.C. 1453,
1454, 1455); secs, 201, 301, 402, 403, 409,
701 of the Federal Food, Drug, and Cosmetic
Act (21 U.S.C. 321, 331, 342, 343, 348, 371).

2. Section 101.9 is amended by
revising paragraph (c)(1)(i) to read as
follows:

§101.9 Nutrition labeling of food.

(C) xox

“) xR %

(i) Caloric content may be calculated
by the following methods. Where either
specific or general food factors are used,
the factors shall be applied to the actual
amount (i.e., before rounding) of food
components (e.g., fat, carbohydrate,
protein, or ingredients with specific
food factors) present per serving.

(A) Using specific Atwater factors (i.
¢., the Atwater method) given in Table
13, “Energy Value of Foods—Basis and
Derivation,” by A. L. Merrill and B. K.

Watt, United States Department of
Agriculture (USDA) Handbook No. 74
(slightly revised, 1973), which is
incorporated by reference in accordance
with 5 U.S.C. 552(a) and 1 CFR part 51
and is available from the Office of Food
Labeling (HFS-150), Center for Food
Safety and Applied Nutrition, Food and
Drug Administration, 200 C St. SW.,
Washington, DC 20204, or may be
inspected at the Office of the Federal
Register, 800 North Capitol St. NW.,
suite 700, Washington, DC.;

(B) Using the general factors of 4, 4,
and 9 calories per gram for protein, total
carbohydrate, and total fat, respectively,
as described in USDA Handbook No. 74
(slightly revised 1973) pp. 9-11, which
is incorporated by reference in
accordance with 5 U,S.C. 552(a) and 1
CFR part 51 (the availability of this
incorporation by reference is given in
paragraph (c)(1){i)(A) of this section);

(CFUsing the general factors of 4, 4,
and 9 calories per gram for protein, total
carbohydrate less the amount of
insoluble dietary fiber, and total fat,
respectively, as described in USDA
Handbook No. 74 (slightly revised 1973)
pp: 9-11, which is incorporated by
reference in accordance with 5 U.S.C.
552(a) and 1 CFR part 51 (the
availability of this incorporation by
reference is given in paragraph
(€)(1)(i)(A) of this section;

(D) Using data for specific food factors
for particular foods or ingredients
approved by the Food and Drug
Administration (FDA) and provided in
parts 172 or 184 of this chapter, or by
other means, as appropriate; or

(E) Using bomb calorimetry data
subtracting 1.25 calories per gram
protein to correct for incomplete
digestibility, as described in USDA
Handbook No. 74 (slightly revised 1973)
p- 10, which is incorporated by
reference in accordance with 5 U.S.C.
552(a) and 1 CFR part 51 (the
availability of this incorporation by
reference is given in paragraph
(c)(1)(i)(A) of this section).

* * » * *
Dated: November 28, 1994,
William K. Hubbard,
Interim Deputy Comuinisioner for Policy.
[FR Doc. 94-29733 Filed 12-2-94; 8:45 am)
BILLING CODE 4160-01-F

21 CFR Part 177
[Docket No. 91F-0198]

Indirect Food Additives: Polymers

AGENCY: Food and Drug Administration,
HHS.
ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
food additive regulations to provide for
the safe use of ethylene/1, 3-phenylene
oxyethylene isophthalate/terephthalate
copolymer in blends with polyethylene
terephthalate polymers in contact with
food. This action is in response to a
petition filed by Mitsui Petrochemical
Industries, Ltd.

DATES: Effective December 5, 1994;
written objections and requests for a
hearing by January 4, 1995.

ADDRESSES: Submit written objections to
the Dockets Management Branch (HFA—
305), Food and Drug Administration,
rm. 1-23, 12420 Parklawn Dr.,
Rockville, MD 20857.

FOR FURTHER INFORMATION CONTACT:
Richard H. White, Center for Food
Safety and Applied Nutrition (HFS—
216), Food and Drug Administration,
200 C 8t. SW., Washington, DC 20204,
202-254-9511.

SUPPLEMENTARY INFORMATION: In a notice
published in the Federal Register of
July 23, 1991 (56 FR 33761), FDA
announced that a food additive petition
(FAP 1B4236) had been filed by Mitsui
Petrochemical Industries, Ltd.,
Kasumigaseki Bldg., P.O. Box 90, 2-5
Kasumigaseki 3-chome, Chiyoda-ku,
Tokyo 100, Japan. The petition
proposed that the food additive
regulations in § 177.1345 Ethylene/1, 3-
phenylene oxyethylene isophthalate/
terephthalate copolymer (21 CFR
177.1345) be amended to provide for the
safe use of ethylene/1, 3-phenylene
oxyethylene isophthalate/terephthalate
copolymer in blends with polyethylene
terephthalate polymers in contact with
food. ’

FDA has evaluated data in the
petition and other relevant material. The
agency concludes that the proposed use
of the food additive is safe and that the
regulations in § 177.1345 should be
amended as set forth below.

In accordance with §171.1(h) (21 CFR
171.1(h)), the petition and the
documents that FDA considered and
relied upon in reaching its decision to
approve the petition are available for
inspection at the Center for Food Safety
and Applied Nutrition by appointment
with the information contact person
listed above. As provided in 21 CFR
171.1(h), the agency will delete from the
documents any materials that are not
available for public disclosure before
making the documents available for
inspection.

e agency has carefully considered
the potential environmental effects of
this action. FDA has concluded that the
action will not have a significant impact
on the human environment, and that an
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environmental impact statement is not
required. The agency’s finding of no
significant impact and the evidence
supporting that finding, contained in an
environmental assessment, may be seen
in the Dockets Management Branch
{address above) between 9 a.m. and 4
p-m., Monday through Friday.

. Any person who will be adversely
affected by this regulation may at any
time on or before January 4, 1995, file
with the Dockets Management Branch
(address above) written objections
thereto. Each objection shall be
separately numbered, and each
numbered objection shall specify with
particularity the provisions of the
regulation to which objection is made
and the grounds for the objection. Each
numbered objection on which a hearing
is requested shall specifically so state.
Failure to request a hearing for any
particular objection shall constitute a
waiver of the right to a hearing on that
objection. Each numbered objection for
which a hearing is requested shall
include a detailed description and
analysis of the specific factual
information intended to be presented in
support of the objection in the event
that a hearing is held. Failure to include
such a description and analysis for any
particular objection shall constitute a
waiver of the right to a hearing on the
objection. Three copies of all documents
shall be submitted and shall be
identified with the docket number
found in brackets in the heading of this
document. Any objections received in
response to the regulation may be seen
in the Dockets Management Branch
between 9 a.m. and 4 p.m., Monday
through Friday.

List of Subjects in 21 CFR Part 177

Food additives, Food packaging.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Director, Center for Food Safety and
Applied Nutrition, 21 CFR part 177 is
amended as follows:

PART 177—INDIRECT FOOD
ADDITIVES: POLYMERS

1. The authority citation for 21 CFR
part 177 continues to read as follows:

Authority: Secs. 201, 402, 409, 721 of the
Federal Food, Drug, and Cosmetic Act (21
U.S.C. 321, 342, 348, 379e).

2. Section 177.1345 is amended by
revising the introductory text and by
adding new paragraph (d) to read as
follows:

§177.1345 Ethylene/1,3-phenylene
oxyethylene isophthalate/terephthalate
copolymer.

Ethylene/1, 3-phenylene oxyethylene
isophthalate/terephthalate copolymer
(CAS Reg. No. 87365-98-8) identified in
paragraph (a) of this section may be
safely used, subject to the provisions of
this section, as the non-food-contact
layer of laminate structures subject to
the provisions of § 177.1395, and in
blends with polyethylene terephthalate
polymers complying with § 177.1630.

* * * * *

(d) Limitations. Copolymer blends
described above shall not exceed 30
percent by weight of ethylene/1, 3-
phenylene oxyethylene isophthalate/
terephthalate copolymer. The finished
blend may be used in contact with food
only under conditions of use C through
G, as described in Table 2 of
§ 176.170(c) of this chapter, except that
with food identified as Type 1II, IV-A,
V, VIII-A, and IX in §176.170(c), Table
1, the copolymer may be used under
condition of use C at temperatures not
to exceed 160 °F (71 °C).

* = * * *

Dated: November 18, 1994,
Raymond E. Newberry,

Acting Director, Center for Food Safety and
Applied Nutrition.

[FR Doc. 94-29854 Filed 12-2-93; 8:45 am|]
BILLING CODE 4160-01-F

21 CFR Part 178
[Docket No. 91F-0430]

Indirect Food Additives: Adjuvants,
Production Aids, and Sanitizers

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
food additive regulations to provide for
the safe use of 2-methyl-4,6-
bis[(octylthio)methyl]phenol as a
stabilizer in can-end and side seam
cements and in various polymers
intended for use in contact with food.
This action is in response to a petition
filed by Ciba-Geigy Corp.

DATES: Effective December 5, 1994;
written objections and requests for a
hearing by January 4, 1995.

ADDRESSES: Submit written objections to
the Dockets Management Branch (HFA-
305), Food and Drug Administration,
rm. 1-23, 12420 Parklawn Dr.,
Rockville, MD 20857.

FOR FURTHER INFORMATION CONTACT:
Richard H, White, Center for Food

Safety and Applied Nutrition (HFS—
216), Food and Drug Administration,
200 C St. SW., Washington, DC 20204,
202-418-3094.

SUPPLEMENTARY INFORMATION: In a notice
published in the Federal Register of
December 2, 1991 (56 FR 61253), FDA
announced that a food additive petition
(FAP 1B4283) had been filed by Ciba-
Geigy Corp., Seven Skyline Dr.,
Hawthorne, NY 10532-2188. The
petition proposed that § 178.2010
Antioxidants and/or stabilizers for
polymers (21 CFR 178.2010) be
amended to provide for the safe use of
2-methyl-4,6-
bis[(octylthio)methyl]phenol as a
stabilizer in can-end and side seam
cements and in various polymers
intended for use in contact with food.

FDA has evaluated data in the
petition and other relevant material. The
agency concludes that the proposed
food additive use is safe, and that this
use should be listed in § 178.2010, as set
forth below. In addition, FDA is
correcting the entry for this additive in
§178.2010(b), in the table under the
heading *Substances" to capitalize the
letter “m" in “methyl.” Thus, it will
read “2-Methyl-4,6-
bis[(octylthio)methyl|phenol.”

A review of the petition indicates that
the additive may contain trace amounts
of formaldehyde as an impurity. The
potential carcinogenicity of
formaldehyde was reviewed by the
Cancer Assessment Committee (the
committee) that has been formed by
FDA’s Center for Food Safety and
Applied Nutrition. The committee noted
that for many years formaldehyde has
been known to be a carcinogen by the
inhalation route, but it concluded that
these inhalation studies are not
appropriate for assessing the potential
carcinogenicity of formaldehyde in
food. The committee reached its
conclusion because the route of
administration was not relevant to food
safety, and the fact that tumors were
observed only locally at the portal of
entry (nasal turbinates). The agency has
received literature reports of two
drinking water studies on
formaldehyde: (1) A preliminary report
of a carcinogenicity study purported to
be positive by Soffritti et al. (1989),
conducted in Bologna, Italy (Ref. 1) and
(2) a negative study by Til, et al. (1989),
conducted in The Netherlands (Ref. 2).
The committee reviewed both studies
and concluded in a “Memorandum of
Conference,” dated April 24, 1991, and
March 4, 1993, “* * * that data
concerning the Soffritti study reported
were unreliable and could not be used
in the assessment of the oral
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carcinogenicity of formaldehyde” (Ref;
3). This conclusion is based on a lack
of critical details in the study,
questionable histopathologic
conclusions, and the use of unusual
nomenclature to describe the tumors.
Thus, the committee concluded that
there is no basis to find that
formaldehyde is a carcinogen when
ingested.

In accordance with § 171.1(h) (21 CFR
171.1(h)), the petition and the
documents that FDA considered and
relied upon in reaching its decision to
approve the petition are available for
inspection at the Center for Food Safety
and Applied Nutrition by appointment
with the information contact person
listed above. As provided in 21 CFR
171.1(h), the agency will delete from the
documents any materials that are not
available for public disclosure before
making the documents available for
inspection.

The agency has carefully considered
the potential environmental effects of
this action. FDA has concluded that the
action will not have a significant impact
on the human environment, and that an
environmental impact statement is not
required. The agency’s finding of no
significant impact and the evidence
supporting that finding, contained in an
environmental assessment, may be seen
in the Dockets Management Branch
(address above) between 9 a.m. and 4
p.m., Monday through Friday.

Any person who will be adversely
affected by this regulation may at any

thereto. Each objection shall be
separately numbered, and each
numbered objection shall specify with
particularity the provisions of the
regulation to which objection is made
and the grounds for the objection. Each
numbered objection on which a hearing
is requested shall specifically so state,
Failure to request a hearing for any
particular objection shall constitute a
waiver of the right to a hearing on that
objection. Each numbered objection for
which a hearing is requested shall
include a detailed deseription and
analysis of the specific factual
information intended to be presented in
support of the objection in the event
that a hearing is held. Failure to include
such a description and analysis for any
particular objection shall constitute a
waiver of the right to a hearing on the
objection. Three copies of all documents
shall be submitted and shall be
identified with the docket number
found in brackets in the heading of this
document, Any objections received in
response to the regulation may be seen
in the Dockets Management Branch
between 9 a.m. and 4 p.m., Monday
through Friday.
References A

The following references have been
placed on display in the Dockets
Management Branch (address above)
and may be seen by interested persons
between 9 a.m. and 4 p.m., Monday
through Friday.

1, Soffritti, M., C. Maltoni, F. Maffei,
and R. Biagi, ‘Formaldehyde: An

2. Til, H. P., R. A. Woutersen, V.]. -
Feron, V. H. M. Hollanders, H, E. Falke,
and J. J. Clary, “Two-Year Drinking-
Water Study of Formaldehyde in Rais,"”
Food Chemical Toxicology, Vol. 27, No.
2, pp. 77-87, 1989.

3. Memorandum of Conference
concerning “Formaldehyde,” Meeting of
the Cancer Assessment Committee,
FDA, April 24,1991, and March 4, 1993,

List of Subjects in 21 CFR Part 178

Food additives, Food packaging.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, 21 CFR part 178 is
amended as follows:

PART 178—INDIRECT FOOD
ADDITIVES: ADJUVANTS,
PRODUCTION AIDS, AND SANITIZERS

1. The authority citation for 21 CFR
part 178 continues to read as follows:

Authority: Secs. 201, 402, 409, 721 of the
Federal Food, Drug, and Cosmetic Act (21
U.S.C. 321, 342, 348, 379e).

2. Section 178.2010 is amended in the
table in paragraph (b) by revising the
entry for “‘2-Methyl-4,6-
bis[(octylthio)methyllphenol” under the
heading “Substances,” and by revising
entry “2," and by numerically adding
new entries ‘5" and ‘6" under the
heading ““Limitations’' to read as
follows:

§178.2010 Antioxidants and/or stabilizers

time on or before January 4, 1995, file Experimental Multipotential for polymers.
with the Dackets Management Branch Carcinogen," Toxicology and Industrial * o ! * *
(address above) written objections Health, Vol. 5, No. 5:699-730, 1989, (D) B

Substances Limitations

2-Methyl-4,6-bis|(octylthio)methyljphenol (CAS Reg.

No. 110553-27-0).

For use only:

2. At levels not to exceed 0.5 percent by weight of can-end cements and side-seam ce-

ments complying with § 175.300(b)(3)(xxxi) and (xxxii) of this chapter.

5. At levels not to exceed 0.1 percent by weight of petroleum alicyclic Ohydrocarbon res~
ins complying with §175.320 of this chapter; rubber-modified polystyrene complying
with § 177.1640 of this chapter that contact food only under conditions of use B through
H described in Table 2, §176.170(c) of this chapter; and petroleum hydrocarbon resins
and rosins and rosin derivatives complying with § 178.3800 of this chapter.

6. At levels not to exceed 0.2 percent by weight of styrene block polymers complying with
§177.1810 of this chapter that contact food of Types |, 11, IV-B, VI, VII-B, and VIl de-
scribed in Table 1, § 176.170(c) of this chapter, only. under conditions of use C through

H described in Table 2, §176.170(c) of this chapter,

. »
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Dated: November 22, 1994.
William K. Hubbard,
Interim Deputy Commissioner for Policy.
[FReDoc. 84-29732 Filed 12-2-94; 8:45 am)
BILLING CODE 4180-01-F

21 CFR Part 558

New Animal Drugs for Use in Animal
Feeds; Monensin and Bacitracin
Methylene Disalicylate

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule,

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of a new animal drug
application (NADA) filed by Elanco
Animal Health, Division of Eli Lily and
Co. The NADA provides for use of two
separately approved Type A medicated
articles, one containing monensin
sodium and the other containing
bacitracin methylene disalicylate, to
make combination Type C medicated
feeds for the prevention of coccidiosis,
for increased rate of weight gain and for
improved feed efficiency in growing
turkeys.

EFFECTIVE DATE: December 5, 1994.

FOR FURTHER INFORMATION CONTACT:
James F. McCormack, Center for
Veterinary Medicine (HFV-128), Food
and Drug Administration, 7500 Standish
Pl., Rockville, MD 20855, 301-594—
1602.
SUPPLEMENTARY INFORMATION: Elanco
Animal Health, Division of Eli Lilly and
Co., Lilly Corporate Center,
Indianapolis, IN 46285, has filed NADA
140-937. The NADA provides for use of
separately approved 45 and 60 grams
per pound (g/1b) monensin and 10, 25,
30, 40, 50, and 60 g/Ib bacitracin
methylene disalicylate Type A
medicated articles to make Type C
medicated feeds containing 54 to 90 g
per ton (g/t) monensin and 4 to 50 g/t
bacitracin methylene disalicylate. The
feed is used for the prevention of
coccidiosis caused by Eimeria
adenoeides, E. meleagrimitis, and E.
gallopavonis, for increased rate of
weight gain, and for improved feed
efficiency in growing turkeys. The
NADA is approved as of November 8,
1994, and the regulations are amended
in 21 CFR 558.355(f)(2) to reflect the
approval. The basis for approval is
discussed in the freedom of information
summary.

Certain limitations currently required
on the monensin turkey feed labeling
are not in the regulations. At this time,

FDA is adding these limitations to the
regulations.

In accordance with the freedom of
information provisions of 21 CFR part
20 and 21 CFR 514.11(e)(2)(ii), a
summary of safety and effectiveness
data and information submitted to
support approval of this application
may be seen in the Dockets Management
Branch (HFA-305), Food and Drug
Administration, rm. 1-23, 12420
Parklawn Dr., Rockville, MD 20857,
from 9 a.m. to 4 p.m., Monday through
Friday.

Under section 512(c)(2)(F)(ii) of the
Federal Food, Drug, and Cosmetic Act
(21 U.S.C. 360b(c)(2)(F)(ii)), this
approval qualifies for 3 years of
marketing exclusivity beginning
November 8, 1994, because the
application contains reports of new
clinical or field investigations (other
than bioequivalence or residue studies)
or human food safety studies (other than
bioequivalence or residue studies)
essential to the approval and conducted
or sponsored by the applicant.

The agency has determined under 21
CFR 25.24(d)(1)(ii) that this action is of
a type that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

List of Subjects in 21 CFR Part 558

Animal drugs, Animal feeds.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under the
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR part 558 is amended as follows:

PART 558—NEW ANIMAL DRUGS FOR
USE IN ANIMAL FEEDS

1. The authority citation for 21 CFR
part 558 continues to read as follows:
Authority: Secs. 512, 701 of the Federal

Food, Drug, and Cosmetic Act (21 U.S.C.
360b, 371).

2. Section 558.355 is amended by
redesignating paragraphs (f)(2)(ii) and
{(f)(2)(iii) as paragraphs (f)(2)(i)(a) and
(D(2)(1)(b), respectively, by revising
newly redesignated paragraph
(H(2)(i)(h), and by adding new paragraph
(N(2)(ii) to read as follows:

§558.355 Monensin.

* * * * *

* k ®
ress
(i) x * X
(b) Limitations. For growing turkeys
only; as monensin sodium; feed
continuously as sole ration. Do not

allow horses, other equines, mature
turkeys, or guinea fowl access to feed
containing monensin. Ingestion of
monensin by horses and guinea fowl has
been fatal. Some strains of turkey
coccidia may be monensin tolerant or
resistant. Monensin may interfere with
development of immunity to turkey
coccidiosis.

(ii) Amount per ton. Monensin, 54 to
90 grams, and bacitracin methylene
disalicylate, 4 to 50 grams.

(a) Indications for use. For prevention
of coccidiosis caused by Eimeria
adenoeides, E. meleagrimitis, and E.
gallopavonis, for increased rate of
weight gain, and for improved feed
efficiency.

(b) Limitations. For growing turkeys
only; as monensin sedium; feed
continuously as sole ration. Do not
allow horses, other equines, mature
turkeys or guinea fowl access to feed
containing monensin. Ingestion of
monensin by horses and guinea fowl has
been fatal. Some strains of turkey
coccidia may be monensin tolerant or
resistant. Monensin may interfere with
development of immunity to turkey
coccidiosis. Bacitracin methylene
disalicylate as provided by No. 046573
in § 510.600(c) of this chapter.

* - * * *

Dated: November 18, 1994,
Richard H. Teske,

Deputy Director, Pre-market Review, Center
for Veterinary Medicine.

[FR Doc. 94-29855 Filed 12-2-94; 8:45 am|
BILLING CODE 4180-01-F

POSTAL SERVICE
39 CFR Part 111

Special Bulk Third-Class Rates—State
or Local Voting Registration Official

AGENCY: Postal Service.
ACTION: Final rule.

SUMMARY: On May 20, 1993, the
President signed into law Public Law
103-31, the National Voter Registration
Act of 1993, which amends title 39,
United States Code, by adding section
3629. The amendment authorizes voting
registration officials to mail, effective
January 1, 1995, certain third-class
matter at the special bulk third-class
rates. This notice contains regulations
implementing the legislative changes.
EFFECTIVE DATE: January 1, 1995.

FOR FURTHER INFORMATION CONTACT:
Ernest J. Collins, (202) 268-5316.
SUPPLEMENTARY INFORMATION: The Postal
Service published in the Federal
Register (59 FR 45652-45653) on
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September 2, 1994, a proposal to amend
the Domestic Mail Manual to implement
certain provisions of Public Law 103—
31, the National Voter Registration Act
0f 1993, which amended title 39, United
States Code, by adding section 3629.
This section provides that the Postal
Service shall make available to a state or
local voting registration official the rate
for any class of mail that is available to
a qualified nonprofit organization under
39 U.S.C. 3626 for making a mailing that
the official certifies is required or
authorized by the Act. The mailing
provisions of the law apply only to state
or local voting registration officials in
those states and the District of Columbia
that require a voter to register to vote
before the date of voting in a general
election for public office. This final rule
adopts the provisions of the proposed
rule.

As information, the procedures that
apply to voting registration officials
seeking authorization and mailing
privileges under the new provisions will
be similar to the procedures that apply
to nonprofit organizations mailing at the
special rates. Voting registration
officials will not be permitted to mail at
the special rates before receiving an
authorization from the Postal Service.

Each state and local voting
registration official must submit PS
Form 3624, Application to Mail at
Special Bulk Third-Class Rates, at each
post office where materials will be
mailed at the special bulk third-class
rates. Aftér submitting an application,
the voting registration official may mail
qualifying materials under a “pending
arrangement” with the postmaster. If the
application is approved, the Postal
Service will refund to the voting
registration official the difference in
postage paid between the regular rates
and the special bulk third-class rates for
mailings made after the effective date of
the authorization, The authorization
should be requested, and will be issued,
by the title of the state or local voting
registration official. After receiving
authorization to mail at the special
rates, the authorized mailer may apply
to mail at additional offices following
the procedures in the Domestic Mail
Manual,

As with all mail authorized at the
special rates, only third-class matter,
deposited in prescribed minimum
quantities and prepared in accordance
with postal regulations, is eligible for
these rates. In addition to these general
requirements, the materials must be
required or authorized by the Act.
Finally, mailers must complete and
deposit with each permit imprint
mailing the appropriate mailing
statement: PS Form 3602-N, Statement

of Mailing With Permit Imprint Third-
Class Mail (Nonprofit Rates Only); PS
Form 3602-PVN, Plant-Verified Drop

Shipment (PVDS) Consolidated Mailing .

Statement Register Third-Class (Special
Rates Only: Permit Imprint); or PS Form
3602-PC, Statement of Mailing With
Meter or Precanceled Postage Affixed
Bulk Third-Class Mail (Regular or
Nonprofit Rates), with each metered or
precanceled stamp mailing. The
certification sections on the mailing
statements will be modified as follows:

The signature of the mailer certifies * * *
5. the mailing, if made by a voting
registration official, is required or authorized
by the National Voter Registration Act of
1993 * * * [Current item 5 will be
renumbered as item 6.)

Evaluation of Comments Received

A total of 31 written comments were
received, 30 from election and voting
officials and 1 from a member of
Congress.

Of these comments, 11 support the
proposed regulations granting
preferential rates for voting materials,
stating that the proposed changes will
be workable for most voter registration
officials.

The remaining 20 comments,
although supporting the extension of
special bulk third-class rates to voting
registration officials, seek an expansion
of the types of matter that those officials
may mail at the special rates. Like other
mailers eligible to use the special rates,
voting registration officials would be
permitted to enter only bulk third-class
matter at those rates. The commenters
assert that the proposed rule would not
result in any real savings for voter
registration mailings for these reasons:

(1) The bulk rates are available only
if the mailing contains 200 or more
items sorted by ZIP Code;

(2) Third-class mail has to be generic
only and, therefore, may not contain any
references to personal or unique
information, as required in most
mailings under the National Voter
Registration Act (NVRA);

(3) Mailings under the NVRA are
either single items of a First-Class
nature mailed in response to a
registration application or
“forwardable” mailings; and

(4) All mailings required under the
NVRA must be given First-Class service,
and the rates would not apply to any
“return if undelivérable” or “forward”
action, which is essential to the NVRA
mailings.

Accordingly, these 20 commenters
urge that the Postal Service, in order to
comply with the intent of Congress in
the NVRA, do the following:

(1) Amend the Domestic Mail Manual
to permit registration materials to be
mailed First-Class at the special bulk
third-class rates or some other rate that
is lower than regular First-Class:

(2) Permit voting registration officials
to use special bulk third-class rates for
mailings required by the NVRA,
regardless of the service requested or the
quantity involved; and

(3) Help ensure citizen participation
in the election process by providing
special third-class rates for all official
registration mailings, lowering the
number of pieces required for NVRA
mailings, and allowing voters to submit
ballots and registration cards through
the mail at no expense.

At the outset, the Postal Service notes
that the eligibility for the special rates
is not as restrictive as these commenters
appear to believe. It is true that matter
considered “actual and personal
correspondence’” must be entered as
First-Class Mail and not as third-class
mail, However, this requirement does
not mean that matter entered at the
special rates must be generic and devoid
of any items unique to the addressee.
For instance, a mailpiece would not be
disqualified ordinarily at the third-class
rates for the inclusion of information
typically on voting material such as an
account number or file number, name
and address of the addressee, the
polling place, congressional district,
legislative district, school board district,
councilmanic district, election district,
and precinct. (As a related example,
library cards are generally eligible for
third-class mail.) Additionally, although
third-class mail generally must consist
entirely of printed matter, rather than
handwritten or typewritten matter, the
addition of a handwritten or typewritten
name and address is permitted.
Questions about third-class eligibility of
a particular piece may be raised with
local postal officials.

The need for forwarding, return, or
address correction services also would
not preclude the use of third-class mail.
Although these services are not
automatically provided for third-class
mail, they can be obtained by adding the
appropriate endorsements to the mail.
Extra postage is assessed only for pieces
that require such services. Election
boards or voter registration commissions
can minimize the volume of pieces
forwarded or returned either by using
the National Change of Address (NCOA
system to maintain current address lists
or by obtaining residential change-of-
address information from PS Form 3575
as provided by Domestic Mail Manual
A910.6.0.

The Postal Service believes that the
proposed rule requiring matter of voting
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registration officials to meet the
requirements that other mailers must
meet to qualify for the special bulk
third-class rate is consistent with Public
Law 103-31. That Act states that the
Postal Service shall make available to a
state or local voting registration official
the rate for any class of mail that is
available to a qualified nonprofit
organization under 39 U.S.C. 3626 for
making a mailing that the official
certifies is required or authorized by the
Act. Organizations authorized to mail at
the special bulk third-class rates may
mail only their bulk third-class matter at
those rates. Third-class mail consists of
mailable matter that weighs less than 16
ounces, is not mailed or required to be
mailed as First-Class Mail, and is not
entered as second-class mail (except as
permitted or required by standard).

The Postal Service, which believes
that special bulk third-class rates are
properly chargeable for third-class
matter and not other classes of mail, -
does not have the unilateral authority to
establish new postage rates or classes of
mail. Classes of mail are specified in the
Domestic Mail Classification Schedule
(DMCS). Special bulk third-class rates
are available only to qualified
organizations when their mailings
consist of at least 200 pieces or 50
pounds of mail properly presorted. The
minimum of 200 pieces or 50 pounds
was established because it is cost-
effective for the Postal Service to verify,
accept, and process such mailings. The
minimum-volume requirement is
established in section 300.021 of the
DMCS, and the Postal Service may not
change the requirements of the DMCS or
change postage rates except by
undertaking the procedures set forth in
39 U.S.C. 3621-3625.

In addition to its consistency with the
language of 39 U.S.C. 3629, the
determination that the special rates be
restricted to bulk third-class matter is
also in line with subsequent legislative
events. During 1993, the U.S. Senate
introduced an amendment to the
Treasury and the United States Postal
Service Appropriations bill to authorize
voting registration officials to mail at “‘a
rate which is one-half the applicable
rate for First-Class Mail” instead of
mailing at the special bulk third-class
rate as provided by the NVRA, 139
Cong. Rec., $10186, August 3, 1993. The
conferees deleted the Senate
amendment, stating: ““The conferees are
aware, however, of the concerns of some
election officials who believe that the
bulk third-class mail rate will not be
sufficient to include all of the mailing
requirements of the Act."” H.R. Rep.
102-256, 103d Cong;, 1st Sess.,
September 24, 1993, at 43.

Suggestions that the Postal Service
permit voting materials to be mailed free
or adopt a new rate for such mail, such
as a percentage of the First-Class rate,
are beyond the scope of the Act and
outside the authority of the Postal
Service. Free or reduced rate mailing
privileges may not be adopted
unilaterally by the Postal Service; they
are effected only by congressional
statute. Other than 39 U.S.C. 3406 and
3629, Congress has not enacted such
privileges for election-related mailings.

One comment noted that the Postal
Service misinterpreted the law
regarding applicability of the National
Voter Registration Act by stating that the
law applies only to states or local voting
registration officials in those states and
the District of Columbia that require a
voter to register to vote before the date
of voting in a general election for public
office. The commenter stated: “*Section
4 of the NVRA exempts states which
had enacted a law on or before March
11, 1993, which allows all voters to
‘register to vote at the polling place at
the time of voting in a general election
for Federal office.’ Any state that enacts
an election-day registration law after
March 11, 1993, will be subject to the
provisions of the NVRA and, therefore,
should be entitled to the preferential
postal rates.” The comment refers to
information in the supplementary
information section of the proposed
rule, which reads as follows:

The law (NVRA) applies only to state or
local voting registration officials in those
states and the District of Columbia that
require a voter to register to vote before the
date of voting in a general election for public
office.

Three commenters expressed strong
concerns about the procedures for
obtaining authorizations to mail at the
special rates. These commenters:

(1) Opposed the requirement that the
local voting registration official submit
PS Form 3624 at each post office where
the official will mail materials at the
special bulk third-class rates;

(2) Suggested that PS Form 3624 be
changed to indicate that the state or
local voting registration official is the
applicant, to be consistent with the Act;

(3) Asserted that requiring the agency
head to complete the application is an
unnecessary step in the application
process because it would require Board
of Supervisors’ action (“head of the
agency’’) and signature of the Chairman;

(4) Argued that voter registration and
voter list maintenance are entirely
decentralized in many states and
controlled by local elected officials, the
vast majority of whom have no staff or
office resources, and that imposing

additional administrative requirements
for bulk mail will eliminate the use of
special bulk rates in counties and
municipalities that are least able to
afford the full rates;

(5) Proposed that the “Chief Election
Official” designated in accordance with
the NVRA of 1993 should be permitted
to submit to the Postal Service the
names of the registration offices and
post offices where special bulk rates
would be needed, or that state officials
might file a request for all county and
local officials to mail under the NVRA;

and

(6) Suggested that the application be
revised to require the applicant to
submit only relevant material to
establish eligibility to mail at the special
bulk third-class rates.

Postal laws have long required
mailers to apply for authorization to
mail at special bulk third-class rates
before entering mail at the special rates.
See former 39 U.S.C. 4452(d). This
application process ensures that only
qualified mailers enter matter at the
special rates and that the matter entered
is eligible. The Postal Service has no
objections to state and other officials
providing advice and assistance to local
voting registration officials in qualifying
to mail their materials at the special
bulk third-class rates. However, the
Postal Service will continue to require
voting registration officials to obtain an
authorization to mail at the special bulk
third-class rates at the post office where
the officials will present mattes for
mailing at the special bulk third-class
rates.

Some commenters appear to
misunderstand the proposed procedure
for applying to mail at the special bulk
third-class rates. The state or local
voting registration official who will be
presenting bulk third-class mailings will
be required to apply to mail at the
special bulk third-class rates and will be
considered the “official head of the
government agency’' (voting registration
official).

An organization authorized to mail at
the special bulk third-class rates may
mail only its matter at those rates. The
Postal Service is not requiring state
officials to file requests for local voting
registration officials to mail at the
special bulk third-class rates. However,
state officials may assist local voting
registration officials in preparing their
applications if the applications are
submitted to the post office where the
local voting registration officials will
make mailings at the special bulk third-
class rates.

Consistent with the comments
received, the Postal Service is also
revising the application form to reduce |
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the burden on voting officials applying
to mail at the special rates. PS Form
3624, Application to Mail at Special
Bulk Third-Class Rates, will be revised
so that election officials will have to
supply only minimal information. The
revised form will be printed in the
Postal Bulletin, The information
required will be far less than that
required from nonprofit mailers seeking
to mail at the special rates.

List of Subjects in 39 CFR Part 111

Postal Service.

For the reasons discussed above, the
Postal Service hereby adopts the
following amendments to the Domestic
Mail Manual, which is incorporated by
reference in the Code of Federal
Regulations (see 39 CFR part 111).

PART 111—[AMENDED)]

1. The authority citation for 39 CFR
part 111 continues to read as follows:

Authority: 5 U.S.C. 552(a); 39 .S.C. 101,
401, 403, 404, 3001-3011, 3201-3219, 3403~
3406, 3621, 3626, 5001.

2. In the Domestic Mail Manual,
section E370 is amended by revising
E370.3.0 and E370.5.0.

The text is as follows:

E—Eligibility

* =~ * * *

[Change title of 3.0 to:]

QUALIFIED POLITICAL COMMITTEES
AND STATE OR LOCAL VOTING
REGISTRATION OFFICIAL

" * * >

3.2 Definitions
For the standards in 3.1

* * - - *

[Add 3.3 as follows:]

3.3 State or Local Voting Registration
Official

Voting registration officials in a state
or the District of Columbia are
authorized to mail certain third-class
materials at the special bulk third-class
rates under the National Voter
Registration Act of 1993 (see E370.5.9).

b x * * *

5.0 ELIGIBLE AND INELIGIBLE
MATTER

* * * * *

[Add E370.5.9 as follows:]

5.9 Voting Registration Official

The voting registration official may
mail, at the special rates, only qualifying
third-class matter that is required or
authorized to be mailed at those rates by
the National Voter Registration Act of
1993.

* * * * *

A transmittal letter making these
changes in the pages of the Domestic
Mail Manual will be published in the
Federal Register as provided by 39 CFR
111.3.

Stanley F. Mires,

Chief Counsel, Legislative.

[FR Doc. 94-29826 Filed 12-2-94; 8:45 am)
BILLING CODE 7710-12-P

39 CFR Part 265

Release of Information

AGENCY: Postal Service.
ACTION: Final rule.

SUMMARY: This final rule amends the
Postal Service regulation which governs
the disclosure to the public of
information contained in Postal Service
Form 1583, ““Application for Delivery of
Mail Through Agent.” The amendment
authorizes the disclosure of information
from Form 1583 for the purpose of
identifying addresses as Commercial
Mail Receiving Agencies.

EFFECTIVE DATE: January 4, 1995,

FOR FURTHER INFORMATION CONTACT:
Mitchell J. Benowitz, Ethics and
Information Law, (202) 268-2967,
SUPPLEMENTARY INFORMATION: The rule is
substantially the same as the interim
rule with request for comments
published on May 3, 1994. Commercial
Mail Receiving Agencies (CMRAS) are
private entities which receive mail on
behalf of other persons. An address
provided by a CMRA often appears to be
a typical residential or business address.
Both CMRAS and their customers are
required to sign Postal Service Form
1583, “Application for Delivery of Mail
Through Agent,” a copy of which is
filed with the postmaster responsible for
the delivery at!)d;ess. The Postal Service
has prohibited the disclosure to the
public of any information contained on
Form 1583.

As amended, 39 CFR 265.6(d)(8)
authorizes disclosure of information
from Form 1583 for the sole purpose of
identifying an address as belonging to a
Commercial Mail Receiving Agency
(CMRA). The regulation does not
authorize the disclosure of any other
information concerning CMRAs or their
customers. Because the regulation does
not authorize the disclosure of the
identities of CMRA customers,
disclosures under the regulation will
not invade the legitimate privacy
interests of persons who receive mail
through CMRAs. The information will
be disclosed primarily by means of
annotations to the Postal Service's
Delivery Sequence File (DSF). DSF data,
the use of which is made available to

the public through authorized licensees,
contains delivery-point addresses, and it
does not include the identities of
individuals. Although disclosures will
be made primarily by means of DSF
annotations, the regulation permits
disclosures by other means. Regardless
of the means of disclosure, all
disclosures are limited in scope to the
identification of an address as a CMRA
address.

Copies of Form 1583 on file with the
Postal Service are records protected by
the Privacy Act of 1974, 5 U.S.C. 552a,
and they are maintained in the Postal
Service's Privacy Act system of records
USPS 010.050, Collection and Delivery
Records—Delivery of Mail Through
Agents. The Postal Service has added a
routine use to system of records USPS
010.050 which authorizes the disclosure
of the information that may be released
pursuant to this rule. See 59 FR 22874
(May 3, 1994).

Analysis of Comments Received

Two written comments were received.
One commenter expressed support for
the interim rule. The other commenter
expressed concern that the interim rule
did not define the information which
may be disclosed with sufficient
specificity, and also recommended that
the rule be amended to authorize only
disclosures by means of DSF
annotations. An editorial change to the
interim rule has been made in response
to these comments.

In response to the commenter’s
concern that the information which may
be disclosed was not defined with
sufficient specificity, the interim rule
has been modified to emphasize that the
only information which may be
disclosed from PS Form 1583 is the fact
that an address is a CMRA address. This
modification does not alter the
substance of the interim rule, which was
never intended to authorize the
disclosure of any other information.

For the following reasons, the Postal
Service has decided not to adopt the,
commenter’s recommendation that
disclosures be limited to DSF
annotations, First, we think that a rule
which limits the means, rather than the
scope, of disclosure would not
significantly add to the protection of
legitimate privacy interests. Once the
information has been disclosed through
a DSF licensee, the Postal Service
cannot prohibit or restrict the further
disclosure of the information. A rule
limiting disclosures to those made
through the DSF might create the
appearance that the information will be
available only to persons who receive
DSF data when, in fact, the information
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may be further disseminated by those
who receive it.

Second, as we explained in the
introductory comments to the interim
rule, we have concluded that the
identification of CMRA addresses will
be an effective tool in combatting credit
card fraud and other types of consumer
fraud. Limiting disclosures to DSF
annotations might impair the
effectiveness of this tool by making the
information more difficult to obtain for
persons, including law enforcement
personnel, who may not have ready
access to DSF data, Therefore, we are
adopting a rule that permits disclosure
by means other than the DSF.

List of Subjects in 39 CFR Part 265

Disclosure of information, Postal
Service.

For the reasons set forth in this
document, the Postal Service is
amending 39 CFR Part 265 as follows:

PART 265—RELEASE OF
INFORMATION

1. The authority citation for 39 CFR
part 265 continues to read as follows:

Authority: 39 U.S.C. 401; 5 U.5.C. 552;
Inspector General Act of 1978, as amended
(Pub, L. 95452, as amended), 5 U.S.C. App.
3.

2. Paragraph (d)(8) of § 265.6 is
revised to read as follows:

§265.6 Avaiiability of Records.

* » - ~ *

(d] * Xk

(8) Form 1583, Application for
Delivery of Mail Through Agent. Except
as provided by this paragraph,
information contained in Form 1583
may not be disclosed to the public.
Information contained in Form 1583
may be disclosed to the public only for
the purpose of identifying a particular
address as an address of an agent to
whom mail is delivered on behalf of
other persons. No other information,
including, but not limited to, the
identities of persons on whose behalf
agents receive mail, may be disclosed
from Form 1583.

* * * » *

Stanley F. Mires, :

Chief Counsel, Legislative.

[FR Doc. 94-29601 Filed 12-2-94; 8:45 am]
BILLING CODE 7710-12-P

;

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 70

[AD-FRL-5116-6]

Clean Air Act Final Disapproval of
Operating Permits Program;
Commonwealth of Virginia

AGENCY: U.S. Environmental Protection
Agency (EPA).

ACTION: Final disapproval.

SUMMARY: EPA is taking final action to
disapprove the Clean Air Act operating
permits program under title V of the
Clean Air Act Amendments of 1990
submitted to EPA by the
Commonwealth of Virginia. The reasons
for this disapproval action were fully
described in EPA’s notice of proposed
disapproval (see the June 17, 1994
Federal Register) and can be
summarized as follows: (1) Virginia’s
program submittal does not contain the
necessary legal authority to allow
persons who have participated in the
permit program's public comment
process to obtain review of the final
permit decision in State court; (2) the
program does not contain the necessary
legal authority to prevent the default
issuance of permits; (3) the submitted
regulations expired on June 28, 1994
and cannot be applied or enforced after
that date; (4) the regulatory portion of
the program submittal does not include
the proper universe of sources required
to be subject to a State operating permits
program; and (5) the program does not
ensure that permits contain all
applicable Clean Air Act requirements
and does not correctly delineate permit
provisions enforceable only by the
Commonwealth.

DATES: This action will become effective
on January 4, 1995.

ADDRESSES: A copy of Virginia’s
submittal and other supporting
information relevant to this action,
including all public comment letters,
are available for public inspection
during normal business hours at the
following location: U.S. Environmental
Protection Agency, Region III, Air,
Radiation & Toxics Division, 841
Chestnut Building, Philadelphia, PA
19107.

FOR FURTHER INFORMATION CONTACT: Mr.
David J. Campbell, Air and Radiation
Programs Branch (3AT10), U.S.
Environmental Protection Agency,
Region III, 841 Chestnut Building,
Philadelphia, PA 19107, Telephone: 215
597-9781.

SUPPLEMENTARY INFORMATION:
L Background

Title V of the 1990 Clean Air Act
Amendments (sections 501-507 of the
Clean Air Act (“CAA")) and
implementing regulations at 40 CFR part
70 (see 57 FR 32250 (july 21, 1992])
require that States develop and submit
operating permits programs to EPA by
November 15, 1993, and that EPA act to
approve or disapprove each program
within one (1) year after receiving the
submittal, EPA’s program review occurs
pursuant to section 502 of the CAA and
the part 70 regulations, which together
outline the criteria for approval or
disapproval. 1f EPA has not approved a
program by November 15, 1995 for a
State, it must establish and implement
a Federal program in that State.

On June 17, 1994, EPA proposed
disapproval of the operating permits
program for the Commonwealth of
Virginia. (See 59 FR 31183.) EPA
received public comment on the
proposal and will address those
comments in this notice. EPA is taking
final action to disapprove the operating
permits program for the Commonwealth
of Virginia, By promulgating this
disapproval action within one (1) year
of receipt of Virginia’s November 12,
1993 operating permits program
submittal, EPA has fulfilled its
requirements for timely program review
under section 502(d).

IL. Analysis of State Submittal

On November 12, 1993, as
supplemented on January 14, 1994, the
Commonwealth of Virginia submitted
an operating permits program to satisfy
the requirements of the CAA and 40
CFR part 70. EPA reviewed the program
against the criteria for approval and
disapproval in section 502 of the CAA
and the part 70 regulations. EPA
determined, as fully described in the
notice of proposed disapproval of
Virginia’s program (see 59 FR 31183
(June 17, 1994)) and the Technical
Support Document for this action, that
the Commonwealth’s operating permits
program does not substantially meet the
requirements of the CAA or part 70. In
summary, the deficiencies of the
Commonwealth’s program which
require disapproval are:

1. Inadequate provisious, pursuant to
section 502(b)(6) of the CAA and 40 CFR
70.4(b)(3)(x) and 70.7(h), for public
participation in the permit process and
the opportunity for judicial review in
State court. Specifically, the
Commonwealth lacks statutory
authority for judicial review of final
permit decisions that meets the CAA’s
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minimum threshold for judicial
standin&

2. Lack of authority, pursuant to
section 505(b)(3) of the CAA and 40 CFR
70.8(e), to prevent the default issnance
of permits by Commonwealth.

3. The regulations to implement the
program expired on June 28, 1994 and
have not been re-promulgated.

4. The Commonwealth’s operating
permits program does not require
issuance of permits to the proper
universe of sources required by 40 CFR
part 70.

* 5. The program does not contain
regulations meeting the requirements of
40 CFR part 70 to ensure issuance of
permits that contain all applicable
Federal requirements and to correctly
delineate provisions only enforceable by
the Commonwealth.

Pursuant to section 502(d)(1) of the
CAA, the Commonwealth of Virginia
must correct these deficiencies, as well
as those defined in the Technical
Support Document by June 7, 1995, in
order to receive approval of its operating
permits program from EPA.

II1. Response to Public Comments

EPA received 32 letters of comment in
response to the proposed disapproval of
Virginia’s operating permits program
submittal. As mentioned in the June 17,
1994 notice of proposed disapproval,
EPA received a petition from the
Environmental Defense Fund, dated
December 23, 1993, to disapprove
Virginia's operating permits program.
That petition is considered in this
action. EPA received a total of 26
comment letters supporting the notice of
proposed disapproval of Virginia's
program. EPA received adverse
comment letters from the Virginia
Manufacturers Association, Virginia
Aggregates Association, Northeast
Maryland Waste Disposal Authority,
AES, Ogden Martin Systems of
Montgomery, Inc., Ogden Martin
Systems of Fairfax, Inc., Ogden Martin
Systems of Lancaster, Inc., and Ogden
Martin Systems of Alexandria/
Arlington, Inc. The Attorney General of
Virginia submitted specific comments
on the judicial standing issue.
Additionally, the Commonwealth of
Virginia Department of Environmental
Quality submitted a separate letter
which describes how it intends to
address the deficiencies as outlined in
the notice of proposed disapproval and
the accompanying Technical Support
Document, with the notable exception
of the judicial standing issues. Finally,
one letter of comment was received
recommending specific changes to
Virginia's operating permits program.
The following is in response to

comments which do not directly
support EPA's disapproval action.

Comment: The Commonwealth of
Virginia's judicial review statute is
legally sufficient to satisfy the
requirements of title V.and 40 CFR part
70.

EPA Response: EPA proposed
disapproval of Virginia's program
because it, in part, fails to meet the
minimum requirements for standing for
judicial review as required by section
502(b)(6) of the Act and 40 CFR
70.4(b)(3)(x).

Section 502(b)(6) states that every
permit program must provide the
applicant and “any person who
participated in the public comment
process” with the opportunity for
judicial review of the final permit action
in State court. The same opportunity
must also be afforded to any other
person who could obtain judicial review
of the action under any applicable State
law.

The Commonwealth and the other
contesting commenters assert that a
reading of the language of section
502(b)(6) and the legislative history
indicates that Congress intended that
States be given discretion to determine
who should be allowed to obtain
judicial review of actions under a State’s
title V program. EPA does not agree
with this interpretation of section 502's
judicial review provision.

EPA believes that for a State title V
operating permits program to be
approved by EPA, that program must
provide access to judicial review to any
party who participated in the public
comment process and who at a
minimum meets the threshold standing
requirements of Article I1I of the U.S.
Constitution. This interpretation is
consistent with the language, structure,
and legislative history of the Act which
provides affected members of the public
an opportunity for judicial review of
permil actions to ensure an adequate
and meaningful opportunity for public
participation in the permit process. The
Senate managers of the Clean Air Act
Amendments of 1990 stated that:

Several other provisions [in section
502(b)(6)] are included to ensure fair
treatment in the permit process. For example,
we make clear that judicial review of final
actions by the permitting authority to issue
or deny permits shall be available in Stata
court to anyone who could obtain such
review under any applicable law. This
provision ensures that existing provisions of
law governing the availability of review of
final actions on permit applications are in no
way limited, and that interested parties who
arguably are affected by permit decisions are
guaranteed their day in court.

Chafee-Baucus Statement of Senate
Managers, S.1630, the Clean Air Act

Amendments of 1990, reprinted in 136
Cong. Rec. S169941 (daily ed. October
27, 1990). This language, together with
the expansive language of section
502(b)(6), demonstrates the clear intent
of the Congress to provide citizens a
broad opportunity for judicial review.
In addition, if EPA were to implement
an operating permits program pursuant
to section 502(d)(3) of the Act, citizens
would have access to judicial review of
EPA permitting decisions if they met the
minimal standing requirements of
Article 1. With respect to the nature of
the injury that an “interested person”
must show to have standing under
Article III, the Supreme Court held in
Sierra Club v. Morton, 405 U.S. 727,
734-35 (1972), that harm to an
economic interest is not required to
confer standing. Harm to an aesthetic,
environmental, or recreational interest
is sufficient, as long as the party seeking
judicial review is among the injured.
This holding was reaffirmed by the
Supreme Court in Lujan v. Defenders of
Wildlife, 504 U.S. —, 112 S.Ct. 2130,
2136, 119 L.Ed.2d 351, 365-66 (1992).
See also, Middlesex County Sewerage
Authority v. National Sea Clammers
Ass'n, 453 U.S. 1, 16-17 (1981) (citizen
suit provision of CWA intended by
Congress to apply to plaintiffs suffering
noneconomic and economic injury).
One commenter observed that in
addition to the constitutional
requirements for standing, “prudential”*
standing requirements would apply
where a Federal court reviews an EPA-
issued permit. The prudential standing
inquiry requires that a court ask
whether a would-be challenger to
Agency action is pursuing an “interest"’
arguably within the zone of interests
Congress intended to either regulate or
protect. Hazardous Waste Treatment
Council v. EPA (HWTC IV), 885 F.2d
918, 922 (D.C. Cir. 1989). EPA has
considered the issue and has
determined that it agrees with the
commenter that courts should apply
traditional prudential standing
requirements to parties seeking judicial
review pursuant to section 502(b)(6). Id.
at 921. However, by requiring that States
provide an opportunity for judicial
review to, inter alia, “any person who
participated in the public comment
process” on a proposed permit,
Congress declared that any such person
is within the zone of interests addressed
by title V. Thus, EPA believes that the
Act elearly enables such persons to meet
pmdentia{standing requirements. In
Virginia, however, all persons who have
participated in the public comment
process are not considered within the
zone of interests protected by title V.
Accordingly, the Commonwealth's
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standing provision is more restrictive
than traditional prudential standing
requirements, Hazardous Waste
Treatment Council v. Thomas (HWTC
1), 861 F.2d 277 (D.C. Cir. 1988), cert.
denied, 490 U.S. 1106 (1989).

Comment: The CAA, specifically
section 502(b)(6), may violate the Tenth
Amendment of the U.S. Constitution.
The commenters believe that Congress
cannot preempt a traditional State
power with the ambiguous language of
section 502(b)(6) and that Congress
cannot coerce State legislative action.
Additionally, these commenters
contend that the sanctions provisions in
section 502(d)(2) of the Act
unconstitutionally compel the States to
enact and enforce the title V permits
program,

EPA Response: The Commonwealth
and the contesting commenters assert
that EPA’s interpretation of section
502(b)(6) of the Act is an invasion of
State sovereignty in violation of the
Tenth Amendment of the U.S.
Constitution. They assert that Congress
cannot require States to regulate.
However, EPA does not believe that the
Clean Air Act, and more specifically
section 502(b)(8), is an unconstitutional
invasion of State sovereignty.

it is fundamental under the Tenth
Amendment to the U.S. Constitution
that Congress lacks the power directly to
compel States to enact and enforce a
Federal regulatory program. Equally
fundamental, however, is Congress’
authority to establish a program of
cooperative federalism in which States
are encouraged to enact a State
regulatory program using Federal
standards in a federally preemptible
area. When Congress created the
operating permits program in title V of
the Clean Air Act Amendments of 1990,
it could have entirely preempted State
regulation by creating a regulatory
scheme to be enforced exclusively by
EPA. Instead, Congress created a
regulatory scheme where States could
enact permit programs meeting Federal
standards or have EPA promulgate such
a program. When Congress chooses to
allow the States such a regulatory role
in a federally preemptible area, such as
it has done in title V, the Supreme Court
has found no violation of the Tenth
Amendment to the U.S. Constitution
and therefore no unconstitutional
invasion of State sovereignty. Hodel v.
Virginia Surface Mining & Reclamation
Assn., Inc., 452 U.S. 264, 290 (1981);
FERC v. Mississippi, 456 U.S. 742, 764
(1982). The title V operating permits
program does not “commandeer the
legislative processes of the States by
directly compelling them to enact and
enforce a Federal regulatory program.”

Hodel, supra, at 288; FERC, supra, at
764-765. Rather, this program is clearly
one of cooperative federalism that
encourages the States to enact and
enforce a State program, incorporating
title V's standards, by offering
incentives to do so.

Congress can encourage States to
regulate in a particular manner by
attaching conditions on the receipt of
Federal funds and/or offering States the
choice of regulating an activity in
conformance with Federal standards or
having the State law preempted by
Federal regulation. New York v. United
States, 112 S. Ct. 2408 (1992). Congress
has provided States with two incentives
to encourage them to adopt and
implement an operating permits
program consistent with Federal
regulations. If a State fails to submit an
approvable program, it is subject to one
or more of the sanctions described
under section 179(b) of the Act, Again,
it is well established that Congress is
empowered to further Federal policy
objectives by conditioning the receipt of
Federal moneys upon compliance by the
recipient State with Federal statutory
and administrative directives. See, e.g.,
South Dakota v. Dole, 483 U.S. 203
(1987); Fullilove v. Klutznick, 448 U.S.
448 (1980). In addition, under section
502(d)(3), if a State does not submit a
title V operating permits program or if
the State program does not meet the
requirements of title V, EPA is required
to promulgate, administer, and enforce
an operating permits program in that
State. Thus, if the Commonwealth does
not submit a permanent program that
complies with the Act and 40 CFR part
70, the full regulatory burden will be
borne by EPA.

The Commonwealth asserts that
EPA’s interpretation of section 502(b)(6)
is a violation of the Eleventh
Amendment of the U.S. Constitution.
Virginia's concern is misplaced because
section 502(b)(6) provides for judicial
review of a State’s permitting decisions
in State court and therefore does not
implicate the Eleventh Amendment.

omment: The Commonwealth of
Virginia should receive interim
approval of its operating permits
program. Several commenters believe
that Virginia's program will meet the
minimum requirements to be
considered for interim approval as
described at 40 CFR 70.4(d) once
proposed modifications to the permits
program regulations are adopted. It has
also been stated that the issue of judicial
standing is not a relevant criterion for
assessing interim approvability.

EPA Response: Pursuant to
§ 70.4(d)(1), an operating permits
program submittal that is not fully

approvable must first substantially meet
the requirements of part 70 in order to
be considered for interim approval.
Once a submittal has been deemed to
substantially meet the requirements of
part 70, the criteria established at

§ 70.4(d)(3) are applied as a second test
for eligibility for interim approval. On
the basis of the five disapproval issues,
EPA has determined that Virginia's
operating permits program submittal
does not substantially meet the
requirements of part 70 and, therefore,
is not eligible for interim approval. «#
Moreover, the fact that the emergency
regulations establishing the permits
program have expired sufficiently
indicates that the program does not
substantially meet the requirements of
part 70.

Comment: EPA judged the adequacy
of the Commonwealth of Virginia’s
operating permits program prior to
official submittal. Specifically, EPA
notified the Commonwealth of Virginia
that it lacked adequate statutory
provisions for standing for judicial
review prior to the receipt of its
November 12, 1993 program submittal.

EPA Response: EPA attempted to alert
Virginia to potential impediments to the
approval of any operating permits
program submitted by the
Commonwealth prior to the November
15, 1993 program submittal due date. It
was EPA’s intention to supply
constructive comments to Virginia prior
to November 15, 1993 in order to
provide the Commonwealth with
adequate time to seek any statutory or
regulatory revisions as needed. EPA has
a well-established policy of providing
comments on draft and proposed
regulations and programs which will
later come before it for formal
rulemaking action. Notwithstanding
EPA'’s policy of providing timely
comment, the Agency’s position on the
standing for judicial review issue has
been consistent throughout its
correspondence with the relevant
parties in Virginia and that position has
been maintained and reflected in the
rulemaking actions undertaken in
response to the official submittal of
Virginia’s operating permits program.

Comment: EPA may be applying
inconsistent approval standards among
the various State and Local jurisdictions
seeking approval of operating permits
programs to satisfy the requirements of
title V of the CAA. The commenter

-indicated that EPA is not providing a

consistent level of review and comment
of other States' standing provisions.
EPA Response: EPA has applied
consistent standards to other states. EPA
has not proposed approval for any State
operating permits program that does not
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substantially meet the requirements for
standing for judicial review as required
by section 502(b)(6) of the Act and 40
CFR 70.4(b)(3)(x). EPA will evaluate
each program separately to determine if
it meets the requirements of 40 CFR part
70.

Comment: The Commonwealth of
Virginia Department of Environmental
Quality submitted comments to address
the regulatory deficiencies cited in
EPA'’s notice of proposed disapproval
and the Technical Support Document
accompanying that action, The
comments specifically exclude
discussion of the standing for judicial
review issue. The Department of
Environmental Quality details the
regulatory modifications it plans to
make to the previously adopted
regulations for its operating permits
program.

EPA Response: EPA is encouraged
that the Department of Enyironmental
Quality is working to address the
regulatory deficiencies of its operating
permits program as cited in the
proposed disapproval. At such time that
EPA receives an official submittal
replacing the Commonwealth's
November 12, 1993 submittal being
considered by this action, the Agency
will evaluate the new submittal in an
additional rulemaking action. To
comment on the adequacy of proposed
modifications would not be appropriate
in this action.

Comment: One commenter provided
EPA with letters it had previously
submitted to the Virginia Department of
Environmental Quality. The letters
discuss the commenter’s concerns
regarding Virginia's operating permits
program. The letters also offer suggested
modifications to the program. The
commenter suggested that EPA consider
these letters when reviewing Virginia’s
program.

EPA Response: EPA has considered
the comments contained in the letters
provided by the commenter. EPA’s final
disapproval of the Virginia operating
permits program as submitted on
November 12, 1993 sufficiently
addresses the concerns of the
commenter.

IV, Final Action and Implications
A. Program Modification

EPA is promulgating disapproval of
the operating permits program
submitted by the Commonwealth of
Virginia on November 12, 1993, as
supplemented on January 14, 1994, This
disapproval constitutes a disapproval
under section 502(d) of the CAA (see 57
FR 32253). Pursuant to section
502(d)(1), the Commonwealth has 180

days from the date of EPA’s notification
of the Governor of Virginia to revise and
resubmit the program. EPA will notify
the Governor of Virginia by letter that
the Commonwealth has 180 days from
the effective date of this final
disapproval in which to make the
necessary modifications to its operating
permits program and resubmit it to EPA
for review.

Virginia must amend its operating
permits program to correct the
deficiencies and resubmit the program,
including a revised Attorney General’s
opinion, to EPA for review. The notice
of proposed disapproval and the
Technical Support Document discuss
Virginia's submittal in detail, and
contain specific references to revisions
and modifications necessary to obtain
full approval. Once submitted,
Virginia's operating permits program,
including revised statutes and
regulations, will undergo an additional
notice and comment period before EPA
takes final action on the program
submittal,

B, Sanctions

Based on the disapproval of its
operating permits program, the
Commonwealth of Virginia may become

- subject to sanctions under the CAA.

Pursuant to section 502(d)(2)(A), EPA
may, at its discretion, apply any of the
sanctions described in section 179(b) at
any time subsequent to the effective
date of this disapproval action.
Furthermore, EPA is compelled by the
CAA to apply one of the sanctions in
section 179(b), as selected by the
Administrator, on July 5, 1996, unless
prior to that date the Commonwealth
submits a revised operating permits
program for Virginia and EPA
determines that the Commonwealth has
corrected the deficiencies that prompted
this disapproval action. If, six (6)
months after EPA applies the first
sanction, Virginia has not submitted a
revised program and EPA has not
determined that the Commonwealth has
corrected the deficiencies, a second
sanction is required. Finally, if the
Commonwealth of Virginia does not
have an approved program by November
15, 1995, EPA must promulgate,
administer, and enforce a Federal
operating permits program for Virginia.

Final Action

EPA is disapproving the operating
permits program submitted by the
Commonwealth of Virginia on
November 12, 1993, as supplemented on
January 14, 1994. This disapproval
constitutes a disapproval under section
502(d) of the CAA (see 57 FR 32253). As
provided under section 502(d)(1) of the

CAA, the Commonwealth will have up
to 180 days from the date of EPA's
notification of disapproval for the
Governor of Virginia to revise and
resubmit the program. EPA is
disapproving this program on the basis
that Virginia has not met the following
five requirements: provision for
adequate judicial standing; prevention
of default permit issuance; reliance on
permanent regulations; issuance of
permits to the proper universe of
sources; and issuance of permits that
contain all applicable Federal
requirements and correctly delineate
provisions only enforceable by the
Commonwealth.

The Office of Management and Budget
(OMB) has exempted this action from
Executive Order 12866 review,

EPA'’s actions under section 502 of the
CAA do not create any new
requirements, but simply address
operating permits programs submitted
to satisfy the requirements of 40 CFR
part 70. Because EPA’s disapproval of
the Commonwealth of Virginia's request
under section 502 of the CAA for
approval of its operating permits
program does not impose any new
requirements, it does not have a
significant impact on a substantial
number of small entities.

List of Subjects in 40 CFR Part 70

Administrative practice and
procedure, Air pollution control,
Environmental protection,
Intergovernmental relations, Operating
permits, and Reporting and
recordkeeping requirements.

Dated: November 15, 1994.

Peter H. Kostmayer,
Regional Administrator.

Part 70, title 40 of the Code of Federal
Regulations is amended as follows:

1. The authority citation for part 70
continues to read as follows:

Authority: 42 U.S.C. 7401, et seq.

2. Appendix A to part 70 is amended
by adding the entry for Virginia in
alphabetical order to read as follows:

Appendix A to Part 70—Approval
Status of State and Local Operating

Permits Programs
* * * * »
Virginia

(a) Department of Environmental Quality:
submitted on November 19, 1993;
disapproval effective on January 4, 1995.

(b) [Reserved]

* * * * x

[FR Doc. 94-29849 Filed 12-2-94; 8:45 am)]
BILLING CODE 6560-50-P
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FEDERAL EMERGENCY
MANAGEMENT AGENCY

44 CFR Part 64
[Docket No. FEMA-7606)

Suspensien of Community Eligibility

AGENCY: Federal Emergency
Management Agency, FEMA.
ACTION: Final rule.

SUMMARY: This rule identifies
communities, where the sale of flood
insurance has been authorized under
the National Flood Insurance Program
(NFIP), that are suspended on the
effective dates listed within this rule
because of noncompliance with the
floodplain management requirements of
the program. If the Federal Emergency
Management Agency (FEMA) receives
documentation that the community has
adopted the required floodplain
management measures prior to the
effective suspension date given in this
rule, the suspension will be withdrawn
by publication in the Federal Register.
EFFECTIVE DATES: The effective date of
each community's suspension is the
third date (““Susp.”) listed in the third
column of the following tables.
ADDRESSES: If you wish to determine
whether a particular community was
suspended on the suspension date,
contact the appropriate FEMA Regional
Office or the NFIP servicing contractor.
FOR FURTHER INFORMATION CONTACT:
Robert F. Shea Jr., Division Director,
Program Implementation Division,
Mitigation Directorate, 500 C Street,
SW., Room 417, Washington, DC 20472
(202) 646-3619.

SUPPLEMENTARY INFORMATION: The NFIP
enables property owners to purchase
flood insurance which is generally not
otherwise available. In return,
communities agree to adopt and
administer local floodplain management
aimed at protecting lives and new
construction from future flooding.
Section 1315 of the National Flood
Insurance Act of 1968, as amended, 42
U.S.C. 4022, prohibits flood insurance
coverage as authorized under the
National Flood Insurance Program, 42
U.S.C. 4001 et seq., unless an
appropriate public body adopts
adequate floodplain management
measures with effective enforcement
measures. The communities listed in
this document no longer meet that
statutory requirement for compliance
with program regulations, 44 CFR part
59 et seq. Accordingly, the communities

will be suspended on the effective date
in the third column. As of that date,
flood insurance will no longer be
available in the community. However,
some of these communities may adopt
and submit the required documentation
of legally enforceable floodplain
management measures after this rule is
published but prior to the actual
suspension date. These communities
will not be suspended and will continue
their eligibility for the sale of insurance.
A notice withdrawing the suspension of
the communities will be published in
the Federal Register.

In addition, the Federal Emergency
Management Agency has identified the
special flood hazard areas in these
communities by publishing a Flood
Insurance Rate Map (FIRM). The date of
the FIRM if one has been published, is
indicated in the fourth column of the
table. No direct Federal financial
assistance (except assistance pursuant to
the Robert T. Stafford Disaster Relief
and Emergency Assistance Act not in
connection with a flood) may legally be
provided for construction or acquisition
of buildings in the identified special
flood hazard area of communities not
participating in the NFIP and identified
for more than a year, on the Federal
Emergency Management Agency's
initial flood insurance map of the
community as having flood-prone areas
(section 202(a) of the Flood Disaster
Protection Act of 1973, 42 U.S.C.
4106(a), as amended). This prohibition
against certain types of Federal
assistance becomes effective for the
communities listed on the date shown
in the last column.

The Deputy Associate Director finds
that notice and public comment under
5 U.S.C. 553(b) are impracticable and
unnecessary because communities listed
in this final rule have been adequately
notified.

Each community receives a 6-month,
90-day, and 30-day notification
addressed to the Chief Executive Officer
that the community will be suspended
unless the required floodplain
management measures are met prior to
the effective suspension date. Since
these notifications have been made, this
final rule may take effect within less
than 30 days.

National Environmental Policy Act

This rule is categorically excluded
from the requirements of 44 CFR Part
10, Environmental Considerations. No
environmental impact assessment has
been prepared.

Regulatory Flexibility Act

The Deputy Associate Director has
determined that this rule is exempt from
the requirements of the Regulatory
Flexibility Act because the National
Flood Insurance Act of 1968, as
amended, 42 U.S.C. 4022, prohibits
flood insurance coverage unless an
appropriate public body adopts
adequate floodplain management
measures with effective enforcement
measures. The communities listed no
longer comply with the statutory
requirements, and after the effective
date, flood insurance will no longer be
available in the communities unless
they take remedial action.

Regulatory Classification

This final rule is not a significant
regulatory action under the criteria of
section 3(f) of Executive Order 12866 of
September 30, 1993, Regulatory
Planning and Review, 58 FR 51735.

Paperwork Reduction Act

This rule does not involve any
collection of information for purposes of
the Paperwork Reduction Act, 44 U.S.C.
3501 et seq.

Executive Order 12612, Federalism

This rule involves no policies that
have federalism implications under
Executive Order 12612, Federalism,
October 26, 1987, 3 CFR, 1987 Comp.,
p- 252.

Executive Order 12778, Civil Justice
Reform

This rule meets the applicable
standards of section 2(b)(2) of Executive
Order 12778, October 25, 1991, 56 FR
55195, 3 CFR, 1991 Comp., p. 309.

List of Subjects in 44 CFR Part 64

Flood insurance, Floodplains.

Accordingly, 44 CFR part 64 is
amended as follows:

PART 64—[AMENDED]

1. The authority citation for Part 64
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq,;
Reorganization Plan No. 3 of 1978, 3 CFR,

1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

§64.6 [Amended]

2. The tables published under the
authority of § 64.6 are amended as
follows:
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Date certain
Stateflocation Community | Effective date of authorization/cancellation of g&'i‘;%mmé" %r:loalgfgar
No. sale of flood insurance in community o %\gaég?lﬂe og:,
S
hazard areas
Region IV
Tennessee:
Bartlett, city of, Shelby County .......ccccvcveeurn 470175 | Dec. 28, 1973, Emerg; June 15, 1981, Reg; 12-2-94 | Dec. 2, 1994.
Dec. 2, 1994, Susp.
Collierville, town of, Shelby County ............. 470263 | Sept. 29, 1975 Emerg; Sept. 30, 1981, Reg; 12-2-94 do.
Dec. 2, 1994, Susp. .
Germantown, city of, Shelby County ........... 470353 | Oct. 1, 1975, Emerg; Jan. 20, 1982, Reg; Dec. 12-2-94 do.
2, 1994, Susp.
Region V
llinois: Ariington Heights, village of, Cook and 170056 | Jan. 28, 1972, Emerg; May 1, 1978, Reg; Dec. 12-2-94 do.
Lake Counties. 2, 1994, Susp..
Michigan: Marquette, city of, Marquette County 260716 | Apr. 13, 1987, Emerg; Sept. 30, 1988, Reg; 12-2-94 do.
Dec. 2, 1994, Susp. .
Reglon V
llinois: Grundy County, unincorporated areas ... 170256 | June 11, 1974, Emerg; July 18, 1985, Reg; 12-15-94 | Dec. 15, 1994.
Dec. 15, 1994, Susp.
M Reglon VI
Oklahoma: Osage County, unincorporated 400146 | Feb. 3, 1987, Emerg; Dec. 1, 1989, Reg; Dec. 12-15-84 do.
areas. 15, 1994, Susp.

Code for reading third column: Emerg.—Emergency; Reg.—Regular; Rein.—Reinstatement:; Susp.—Suspension.

(Catalog of Federal Domestic Assistance No.
83.100, “'Flood Insurance.")

Issued: November 28, 1994.
Frank H. Thomas,

Deputy Associate Director Mitigation
Directorate.

[FR Doc. 94-29736 Filed 12-2-94; 8:45 am]
BILLING CODE 6718-21-P

FEDERAL MARITIME COMMISSION
46 CFR Part 501

The Federal Maritime Commission—
General Transfer of Office of
Information Resources Management

AGENCY: Federal Maritime Commission.
ACTION: Final rule.

SUMMARY: The Federal Maritime
Commission is transferring the Office of
Information Resources Management
(“OIRM") and related delegated
authorities from the Bureau of
Administration (“BOA") to the Office of
the Managing Director.

EFFECTIVE DATE: December 5, 1994,

FOR FURTHER INFORMATION CONTACT:
Edward P. Walsh, Managing Director,
Federal Maritime Commission, 800
North Capitol St., NW., Washington, DC
20573, (202) 523-5800.
SUPPLEMENTARY INFORMATION: The
Federal Maritime Commission is
amending part 501 of title 46 of the
Code of Federal Regulations to reflect
the transfer of OIRM from BOA to the
Office of the Managing Director. Notice

and public procedure are not necessary
prior to the issuance of this rule because
it deals solely with matters of agency
organization. Neither is a delayed
effective date required. This action does
not affect the substantive duties and
functions of OIRM.

List of Subjects in 46 CFR Part 501

Administrative practice and
procedure; Authority delegations;
Organization and functions; Seals and
insignia.

For the reasons set out in the
preamble, Title 46, Code of Federal
Regulations, Part 501 is amended as set
forth below,

PART 501—THE FEDERAL MARITIME
COMMISSION—GENERAL

1. The authority citation for Part 501
continues to read as follows:

Authority: 5 U.S.C. 551-557, 701-706,
2903 and 6304; 31 U.S.C. 3721; 41 U.S.C. 414
and 418; 44 U.S.C. 501520 and 3501-3520;
46 U.S.C. app. 801-848, 876, 1111, and
1701-1720; Reorganization Plan No. 7 of
1961, 26 FR 7315, August 12, 1961; Pub.L.
89-56, 79 Stat. 195; 5 CFR part 2638.

Subpart A—Organization and
Functions

2. Section 501.3 is amended by
removing paragraph (m)(4) and revising
paragraph (h) to read as follows:

§501.3 Organizational components of the
Federal Maritime Commission.

- - * ® *

(h) Office of the Managing Director.
(Chief Operating Officer; Designated
Senior IRM Official; Senior Procurement
Executive and ATFI Contracting Officer;
Audit Followup and Management
Controls.)

(1) Office of Information Resources
Management, (Senior IRM Manager;
Computer Security; Forms Control;
Records Management.)

(2) [Reserved].

3.1In §501.5, the heading of paragraph
() is republished, paragraph (f)(4) is
added, the introductory text of
paragraph (k) is revised, paragraph (k)(3)
is removed, and paragraph (k){4) is
redesignated as (k)(3) as follows:

§501.5 Functions of the organizational
components of the Federal Maritime
Commission.

L * * L *

(f) The Office of the Managing
Director. * * *

(4) Is responsible for the
administration and coordination of the
Office of Information Resources
Management. The Office of Information
Resources Management, under the
direction and management of the Office
Director, provides administrative
support with respect to information
resources management to the program
operations of the Commission. The
Office interprets governmental policies
and programs for information
management and administers these in a
manner consistent with Federal
guidelines. The Office initiates
recommendations, collaborating with
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other elements of the Commission as
warranted, for long-range plans, new or
revised policies and standards, and
rules and regulations, with respect to its
program activities. The Office’s major
functions include: administration of the
information resources management
program under the Paperwork
Reduction Act; management studies and
surveys; data telecommunications/
database management and application
development; records management; IRM
contract administration; development of
Paperwork Reduction Act clearances for
submission to the Office of Management
and Budget; computer security; and
forms management. The Director of the
Office serves as Senior IRM Manager,
Forms Conttol Officer, Computer
Security Officer, Records Management
Officer, and ADP Coordinator for the
Committee on Automated Data
Processing.

» * * * *

(k) Under the direction and
management of the Bureau Director, the
Bureau of Administration is responsible
for the administration and coordination
of the Offices of; Administrative
Services; Budget and Financial
Management; and Personnel. The
Bureau provides administrative support
to the program operations of the
Commission. The Bureau interprets
governmental policies and programs
and administers these in a manner
consistent with Federal guidelines,
including those involving procurement,
financial management and personnel.
The Bureau initiates recommendations,
collaborating with other elements of the
Commission as warranted, for long-
range plans, new or revised policies and
standards, and rules and regulations,
with respect to its program activities.

* x * * *

Subpart C—Delegation and
Redelegation of Authorities

4. In § 501.25, the section heading and
introductory paragraph are revised and
new paragraphs (c) and (d) are added as
follows:

§501.25 Delegation to and redelegation by
the Managing Director.

Except where specifically redelegated
in this section, the authorities listed in
this section are delegated to the
Managing Director.

* * * ® *

(c) (1) Authority under part 514 of this
chapter, after consultation with the
Bureau of Tariffs, Certification and
Licensing, to issue letters notifying
applicants for certification of ATFI
batch filing capability that their

applications have or have not been
granted.

(2) The authority under this paragraph
is redelegated to the Director, Office of
Information Resources Management.

(d) (1) Authority under § 514.21(m)(2)
of this chapter, after consultation with
the Bureau of Tariffs, Certification and
Licensing, to evaluate and approve or
disapprove by letter the accounting or
charging system the applicant intends to
use for charging users and remitting to
the Commission indirect (subsequent)
access user fees under 46 U.S.C. app.
1107a(d)(1)(B)(ii), and by letter to deny
access to ATFI data tapes for failure to
operate under an approved accounting
or charging system or for failure to remit
user fees to the Commission.

(2) The authority under this paragraph
is redelegated to the Director, Office of
Information Resources Management.

§501.30 [Amended]

5. In § 501.30, paragraphs (a) and (b)
are removed, and paragraphs (c) and (d)
are redesignated as (a) and (b)
respectively.

By the Commission.

Joseph C. Polking,

Secretary:.

[FR Doc. 94-29741 Filed 12-2-94; 8:45 am]
BILLING CODE 6730-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 73 and 76
[MM Docket No. 92-259; FCC 94-251]

Cable Act of 1992—Must-Carry and
Retransmission Consent Provisions

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: In response to petitions for
reconsideration, and in order to
complete the implementation of the
must-carry and retransmission consent
provisions of the Cable Television
Consumer Protection and Competition
Act of 1992 and to clarify the
obligations of cable operators and
broadcasters, this Memorandum
Opinion and Order amends the
Commission’s rules regarding must-
carry and retransmission consent.
EFFECTIVE DATE: The stay of § 76.62(a)
and § 76.64(e) is lifted and the revisions
of those paragraphs is effective January
4, 1995. Other rule provisions of Part 76
are effective January 4, 1995. Rule
provisions of Part 73 shall be effective
upon approval from OMB. We will issue
a notice at a later date stating that such
approval has been granted.

FOR FURTHER INFORMATION CONTACT:
Elizabeth W. Beaty or Meryl S. Icove,
Cable Services Bureau, (202) 416-0800.
SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s
Memorandum Opinion and Order in
MM Docket 92-259, FCC 94-251,
adopted September 28, 1994, and
released November 4, 1994. The
complete text of this document is
available for inspection and copying
during normal business hours in the
FCC Reference Center, 1919 M St., NW.,
Washington, D.C., and also may be
purchased from the Commission’s copy
contractor, International Transcription
Service, (ITS), at 2100 M St., N.W.,
Washington, D.C. 20037, (202) 857—
3800.

Synopsis of the Memorandum Opinion
and Order

I. Introduction

1. This Memorandum Opinion and
Order addresses issues raised in
petitions for reconsideration of our
Report and Order adopted March 11,
1993, 58 FR 17350 {4/2/93) which
established rules to implement the
mandatory television broadecast signal
carriage (‘“‘must-carry”) and ;
retransmission consent provisions of the
Cable Television Consumer Protection
and Competition Act of 1992 (“1992
Cable Act”). In a Clarification Order
adopted on May 28, 1993, 58 FR 32449
(6/10/93), we addressed specific
concerns raised in these petitions
relating to signal quality, copyright
indemnification and translator
ownership. In an Order adopted on July
15, 1993, 58 FR 40366 (7/28/93), we
addressed additional concerns relating
to carriage rights, to the failure of
broadcast stations to elect either must-
carry or retransmission consent status,
and to the channel position for such
stations. On October 5, 1993, we
adopted a Stay Order, 58 FR 53429 (10/
15/93), which stayed two provisions of
the retransmission consent rules, with
respect to VHF/UHF antenna ownership
and carriage in the entirety of broadcast
signals, pending our resolution of those
issues in this proceeding. In this
Memorandum Opinion and Order we
will address all remaining issues raised
in the petitions for reconsideration, as
well as the outstanding issues from the
Stay Order. We will also take this
opportunity, on our own motion, to
clarify certain other issues raised in the
Report and Order.

2. We note that the constitutionality
of the must-carry provisions of the 1992
Cable Act were challenged before the
Supreme Court. In Turner Broadcasting
Systems, Inc. v. FCC, a special three-
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judge panel of the District Court found
the must-carry provisions
constitutional. On appeal, the Supreme
Court vacated the decision and
remanded the case back to the three-
jadge panel for further proceedings.
While the case is ‘gendi-ng. the must-
carry provisions of the 1992 Cable Act
remain in effect, as do the Commission’s
must-carry rules.

II. Must-Carry Reguiations

A. Carriage of Local Noncommercial
Educational Television Stations

1. Definition of a Qualified
Noncommercial Station.

3. Section 615[1)(1) provides that a
local noncommercial educational
television [“NCE") station qualifies for
must-camy rights if it is licensed by the
Commission as an NCE station and if it
is owned and operated by a public
agency, nonprofit foundatien, or
corporation or association that is
eligible to receive a community service
grant from the Corporation for Public
Broadcasting.? An NCE station is also
considered gualified if it is owned and
operated by a municipality and
transmits predominantly
noencommercial ; for
educational purposes.? For purposes of
must-carry rights; an NCE station is
considered local if its commumity of
license is within 50 miles of, or its
signal places a Grade B contour over,
the principal headend of the cable
system. This definition includes the
translator of any NCE station with five
watts or higher power serving the
franchise area, a full-service station or
translator licensed to a channel reserved
for noncommercial educational use, and
such stations and translators operating
on channels not so reserved as the
Commission determines are qualified
NCE stations.

4. The staff has received informal
inquiries requesting clarification as to
when a translator is “serving the
franchise area™ of the cable system.
Because the service area of a translator
differs from that of a full powar
broadcast station, we believe that
guidance should be provided to assist
interested parties in d ini
whether a translator serves the franchise
area of the cable system. W;hedie:;g
appropriate to adopt a standard b
on co and contour, which has
been used in the past and which should

1 All references 10 Section 614, Section 615 and
Section 325 are references to those sectionsof the
Communications Act of 1934, as amended by the
1992/Cable Act, Sections 4, 5 and 6.

* In defining a qualified noncommercial
educational television station, § 76.55(a){2)
incorrectly refers to'§ 73/612 rather than § 73.621.
We are sevising §76.55k)(2) to referto § 74.621.

be easily identifiable. Therefore, for
purposes of a translator serving the
cable system’s franchise area, the
coverage area of such translator shall be
its predicted protected contour as
specified in §74.707 of our rules.

2. Signal Carriage Obligatipns.

5. In the Report and Order, we
indicated that Section 615(b) requires
cable systems to carry any qualified
local NCE television station i
carriage. Systems with 12 or fewer
activated channels must carry the signal
of one qualified local NCE station.
Systems with 13 to 36 activated
channels must carry at least one
qualified local NCE station, but need not
carry more than three such stations.
Cable systems with more than 36
activated channels are generally
required to carry all NCE stations
requesting carriage. If a system with
fewer than 36 activated channels
operates beyond the presence of a
qualified local NCE station, it is
required to import and carry a gqualified
NCE station. In addition, cable systems
must continue to provide carriage to ail
qualified local NCE television stations
whose signals were carried on their
systems as of March 29, 1990, regardless
of the proximity of those stations to the
system's principal headend.

6. First, on our own motion, we
clarify the carriage requirements of a
system with more than 36 activated
channels. The 1992 Cable Act states that
systems with more than 36 channels
must carry the signal of all NCE stations
requesting carriage, with one exception:
systems with more than 36 channels are
not required to carry an additional 1ocal
NCE station if the p ing of such
station substantially duplicates the
programming of a qualified local NCE
station already being carried. It has
come to our attention that
§ 76.56(a)(1){ii1) of the Commission’s
rules as adopted in the Report and
Order has been interpreted by some
cable operators to require that only three
stations need be carried. However, with
respect to systems with more than 36
channels, we clarify that the reference to
the number three is a minimum, nota
maximum number. A system with more
than 36 channels must carry all NCE
stations requesting carriage, but is not
required to carry mere than three NCE
stations if the additional station
substantially duplicates the signal of
NCE stations already carried by the
system. Section 76.56(a)(1)(iii) is being
revised accordingly.

7.Second, we emphasize that the
requirement in Section 615{c) to
continue carriage of stations caried as
of March 29, 1990 applies only to

qualified local NCE television stations

and does not apply to a non-local NCE
television station which was being
imported as of that date. A cable system
which was carrying a nen-local NCE
station in excess of its mandatory
carriage requirements is permitted to
drop that station, subject to giving
appropriate notice. However, if a cable
system which would be required to
import a NCE signal pursuant to Section
615 [b)(3)(B) or [b)[2)(B) was importing
a nan-local gualified NCE station on
March 29, 1990, the system is required
to continue carriage of such station.
Prior carriage of the non-local NCE
station generally indicates that a good
quality signal is received at the cable
system’s headend. In addition, where
the cable system voluntarily had been
importing such signal prior to March 29,
1990, the continued carriage of such
station will not result in additional
copyright liability for the cable system.
In the event a local NCE station
subsequently becomes qualified, the
cable operator may drop the distant
signal [subject to notification
requirements) and substitute the
qualified Jocal NCE station. Section
76.56(a)(5) is being revised accordingly.

8. Although thggAct generally does :
not require copyright liability to be paid
by a cable operator for the carriage of
local NCE station signal added after
March 29, 1990, in the case of
importation, the non-local NCE station
has neither must-carry nor
retransmission rights. We do not believe
it appropriate for a non-local NCE
station which is being imported to be
required to reimburse the cable operator
for copyright costs. The 1992 Cable Act
specifically provides that a cable system
can recover such costs as part of the
basic service tier rate, and we believe
that this isthe appropriate manner for
dealing with such costs.

B. Carriage of Local Commercial
Television Stations

1. General Signal Carriage
Requirements.

9. Small System Exception. Ssction
614(a) requires carriage of local
commercial television stations and
qualified low power television stations.
Section 614{b) establishes the number of
signals which must be carried by cable
systems based on their channel
capacity. In particular, it provides that
a cable system with 12 ar fewer usable
activated channels must carry the
signals of at least three local commercial
television stations. Such a system is
exempt from any requirements of
Section 614, however, if it serves 300 or
fewer subscribers, as long as it does not
delete from carriage the signal of any
broadcast television station. In the
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Report and Order, the Commission
concluded that, under this exception, a
system must not delete any station it
carried on October 5, 1992.

10. Although the language of the text
accurately reflects this intention, the
Community Antenna Television
Association (“CATA") points out that
the related rule is misleading because it
implies that the system must have 300
or fewer subscribers as of October 5,
1992. We are revising § 76.56(b)(1) of
our rules to reflect that, at any time that
a cable system with 12 or fewer
activated channels serves 300 or fewer
subscribers, it is exempt from the
mandatory carriage requirements under
Section 614, as long as it does not delete
any signal of a broadcast television
station which was carried on that
system on October 5, 1992,

11. Definition of Local Commercial
Television Station. Section 614(h)(1)(A)
defines a local commercial television
station for the purpose of the must-carry
rules as “any full power television
broadcast station, other than a qualified
noncommercial television station within
the meaning of Section 615(1)(1),
licensed and operating on a channel
regularly assigned to its community by
the Commission that, with respect to a
particular cable system, is within the
same television market as the cable
system.”" In the Report and Order, we
inadvertently defined local commercial
television station as “any full power
commercial television station * * *",
which had the unintended effect of
excluding non-qualified noncommercial
stations from the definition. A non-
qualified NCE station is any NCE station
which does not meet the qualification
criteria established in Section 615(g).
Such a station is not entitled to must-
carry rights under that section. We
believe that the definition of local
commercial television station contained
in the 1992 Cable Act clearly includes
non-qualified NCE stations; the
definition includes all stations other
than “qualified NCE stations."
Consistent with the language of the 1992
Cable Act, we determine that NCE
stations which are not “‘qualified"” NCE
stations for must-carry purposes may
assert must-carry rights under Section
614 within their local market, just like
any other broadcast station.?

12. Availability and Identification of
Must-Carry Signals. Section 614(b)(7)
provides that all must-carry signals shall
be provided to every subscriber of a
cable system and shall be viewable via
cable on all television receivers of a

3 We interpret local commercial television station
to include stations operating under a valid
construction permit. -

subscriber which are connected to a
cable system by a cable operator or for
which the cable operator provides a
connection. In the Report and Order we
declined to grant a request to provide a
special exception for commercial
subscribers (e.g., hotels, hospitals) that
receive specially designed channel line-
ups. We stated our belief that the 1992
Cable Act is clear in its application of
Section 614(b)(7) to every subscriber of
a cable system, that it grants no
authority to exempt a specific class of
cable subscribers from the carriage
requirements, and that there is no
reason to believe that such commercial
subscribers are not interested in
receiving local broadcast signals.

13. On reconsideration, we note that
the must-carry provisions do not
distinguish between commercial and
residential viewers. Congress made clear
its intent that all subscribers have access
to local commercial broadcast signals.
We do not believe that petitioners have
presented sufficient cause to change our
earlier interpretation of the 1992 Cable
Act. Therefore, we affirm that all
subscribers must have access to these
signals on all television sets connected
by the cable operator or for which the
cable operator provides a connection.

14. It is our understanding that the
on-channel carriage of some UHF
signals has resulted in situations where
a converter box supplied by a cable
operator does not contain the necessary
channel capacity to permit a subscriber
to access a UHF must-carry signal
through the converter. For example, a
converter may supply channels 2-36
while the must-carry station is on
channel 55. Where a cable operator
chooses to provide subscribers with
signals of must-carry stations through
the use of converter boxes supplied by
the cable operator, the converter boxes
must be capable of passing through all
of the signals entitled to carriage on the
basic service tier of the cable system,
not just some of them. In addition, any
converter boxes pravided for this
purpose must be provided at rates in
accordance with Section 623(b)(3).
Therefore, in a situation where the
subscriber's converter is supplied by the
cable operator, and is incapable of
receiving all signals as required by
Section 614(b)(7), the cable operator
must make provision for a converter
which is capable of providing these
signals.# If it is necessary to replace the

4 See Memorandum Opinion and Order (CSR—
3903-M) (Complaint of WLIG-TV, Inc, against
Cablevision Systems Corporation), DA-93-1365
(released November 10, 1993), in which the Mass
Media Bureau noted that converter boxes provided
by the cable system must be capable of transmitting
all the signals entitled to mandatory carriage on the

converter, the subscriber must not be
required to pay additional sums nor to
pay for the installation.5 As discussed
below, we have provided a mechanism
for relief for cable systems which cannot
meet the on-channel requests of must-
carry stations. A decision not to seek
such relief may not be used to
contravene the directives of the 1992
Cable Act.

2. Definition of a Television Market.

15. Use of ADI Markets and the Home
County Exception. Under the 1992 Cable
Act, a local commercial television
station is entitled to must-carry status
on all cable systems located in the same
television market as the cable system.
The 1992 Cable Act states that the
television market shall be determined
pursuant to § 73.3555(d)(3)(i) of our
rules, which in turn defines a television
market in terms of the Area of Dominant
Influence (“ADI"), as defined by
Arbitron. In the Report and Order, the
Commission noted that each county in
the contiguous United States is assigned
by Arbitron exclusively to one ADI, and
that each broadcast station licensed to a
comimunity located in an ADI is
considered local throughout that ADL
The Commission established one
exception to that rule, determining that
each broadcast station will also be
considered a must-carry station in its
home county, even if that station is
assigned to a different ADI from that of
its home county (the “home county
exception”).

16. The Administrative Procedure Act
(“APA”) requires an agency, when
issuing a general notice of proposed rule
making, to provide the public with
“either the terms or the substance of a
proposed rule or a description of the
subject and issues involved.” The APA,
however, “does not require an agency to
publish in advance every precise
proposal which it may ultimately adopt
as arule.”

basic tier, and required Cablevision, because it was
in the midst of an upgrade of its system, to switch
station WLIG to a channel receivable by all
subscribers, without the necessity of an additional
converter box, during the rebuilding of its systen.

% We note that where the cable operator
authorizes subscribers to install additional receiver
connections, but does not provide the subscriber
with such connections, or with the equipment and
materials for such connections, the operator must
notify such subscribers of all broadcast stations
carried on the cable system which cannot be viewed
via cable without a converter box and the operator
must offer to sell or lease such a converter box to
such subscribers at rates in accordance with section
623(b)(3).

% We note that Arbitron has cancelled its
television ratings service, However, the decision
will not have an impact on the use of Arbitron-
designated ADIs until the next must-carry/
retransmission consent election which must take
place by October 1, 1996, We will address this issue
sufficiently befors that date.
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17. The Notice, 57 FR 56298 {11/27/
92), set forth the 1992 Cable Act's
direction that such markets would be
determined primarily in the manner
provided in § 73.3555(d)(3)(i) of the
Commission's rules, (which section uses
Arbitron-defined ADIs), and specifically
sought comment from the public
concerning the Congressionally
recognized need for adjustments to or
modifications of television markets.”
The Commission specifically stated that
““it may determine that particular
communities are part of more than one
television market,” and further
explained that it would act upon written
requests to add or delete communities to
a station’s market *'to better reflect
market realities and effectuate the
purposes of this Act.” We believe that
it was apparent that the Commission
was likely to receive comments and
suggestions regarding methods to assure
that television stations’ must-carry
markets, both generally and in
individual cases, best reflect market
realities and the objective of localism
underlying broadcast signal carriage
obligations. While the Notice did not
specifically seek comment on the home
county exception, we believe that the
home county exception is a ‘‘logical
outgrowth" of the Notice.

18. The home county exception does
not violate either the spirit or letter of
the 1992 Cable Act. Specifically, we
disagree with the proposition that
although a television station’s must-
carry rights are defined primarily by
Arbitron ADIs, there can be no must-
carry rights beyond the ADI to which a
station is assigned by Arbitren. Section
614(h){(1){C){i) recognizes a potential,
but easily comrected, deficiency in the
use of Arbitron ADIs to define a
station's must-carry market. We find no
basis to presume that the Commission
may not adjust ADIs generally to ensure
that stations have must-carry rights in
those areas where their service is
appropriately “local.” We agree with
Granite that adoption of the home
county exception is separate and apant
from the procedure established to make
individual station market adjustments
based on particular situations.

19. Mosiﬁoation of ADI Markets. As
noted in the Report and Order, the 1992
Cable Act permits the Commission to
add or subtract communities from a
televisian station's market to better
reflect marketplace conditions orto

7 Section 614{(hJ(1)(C)(7) states that a broadcasting
station’s market shall be determined in the manner
provided in § 73.3555(d){3)(i) of the Commission’s
rules, except that the Commission may inciude or
exclude additional communities to'better effectuate
the purposes of Section 614. 47 US.C.
534(h)(1)(C)(i).

promote the goal of localism underlying
the signal carriage provisions. In its
petition, INTV requests that the
Commissien add or subtract a
community for all stations in the
market, not for an individual station.
INTV suggests that upon the addition of
a community to a market, every station
in the community would attain must-
carry rights in that market.

20. The Commission has already
addressed this subject in the Report and
Order in response to parties’
contentions that ADI modification
should be made on a community, rather
than on a station, basis. Both the 1992
Cable Act and our rules require, for each
broadcast station, an evidentiary

showing from an interested party, with

opportunity for comment. INTV'’s
request would not meet this
requirement and therefare must be
rejected. We reiterate our statement in
the Report and Order that we will
accept joint filings by a group of stations
or a single request from a cable operator
for changes for more than one station
licensed to the same community, so
long as the submitted information
demonstrates that each station is
entitled to have its market modified.
The relief procedures will ensure that
the 1992 Cable Act's cbjectives of
promoting localism and reflecting
market realities are achieved.®

21. As noted above, Section
614(h)(2)(C) directs the Commission, _
when considering ADI modification
requests, to promote localism by taking
into account the four factors listed in
that section. Press Broadcasting
Company, Inc. (*Press”), the licensee of
WKCF (TV), Clermant, Florida, seeks
clarification or partial reconsideration of
the types of evidence the Commission
has indicated that it will consider in
assessing proposed changes in a
station’s must-carry market.

22. We clarify that the two factors
mentioned in the Report and Order are
merely examples of the types of
evidence that might be considered ina
request to modify an ADIL. The
Commission purpesely did not restrict
the types of evidence that may be used
to demonstrate that a station’s must-
carry market should be medified. The
Cemmission declined to prejudge the
importance of any of the factors set forth
in the statute, noting that each case wiil
be unique. Accordingly, we note that
the factors suggested by Press may be
employed by parties to show the
appropriateness of altering a station's
must-carry market, although the

8 The same logic appliesto a single station
requesting the addition of multiple communities.

importance of such factors may differ
from one situation to the next.®

23. Section 76.51 Top 100 Market List.
Section 614(f) of the 1992 Cable Act
directs the Commission to issue
regulations that include revisions
needed to update the list of top 100
television markets and their designated
communities contained in §76.51.
Although the Notice sought guidance on
bow to fulfill this requirement, the
comments were general in nature and
did not offer a mechanism for revising
the top 100 market list, including
criteria for determining when a city of
license should become a designated
community in a television market.
Accordingly, the Commission
concluded in the Report and Order that
a wholesale revision of § 76.51 was
unnecessary and stated that it would
only update the existing list by adding
those designated communities requested
by parties providing specific evidence
that a particular market change is
warranted. The Commission made three
specific market modifications, and
stated that further revisions to this list
would be made on a case-by-case basis.
The Commmission stated that requests for
modification should demonstrate
“commonality” between the proposed
community to be added to a market
designation and the market as a whole,
and that such requests would be made
inaccordance with the factors in
Section 614(h)(1)(C) and the related
rules.

24. A number of broadcast television
licensees in Columbus, Ohio filed
petitions for reconsideration respecting
the addition of Chillicothe to the
Columbus, Ghio television market.
These petitioners allege that the
Commission’s action was taken without
sufficient notice to interested parties
and was therefore based on an
inadequate factual record.

25. As noted above, the APA reguires
an agency, when issuing a general
notice of proposed rule making, to
provide the public with “either the
terms or the substance of a proposed
rule or a description of the subject and
issues involved,"” but “does not require
an agency to publish in advance every
precise propasal which it may
ultimately adopt as a rule.” In the
Notice, the Commission specifically
requested that interested parties
“comment on what modifications to the
television markets specified in § 76.51

? We note that, instating that a station may
demonstrate that it is located closs to the
community in terms of mileage, a station may
present evidence, as suggested by Press, regarding
the distance between the cible community and the
station's community of license, transmitter, or other
aspect of'the station’s operation.
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of our rules is needed to ensure that it
reflects current market realities.” In so
doing, the Commission observed that
this proceeding necessarily overlaps
with an ongoing proceeding involving,
inter alia, the makeup of the § 76.51
market list in relation to the
Commission’s program exclusivity
rules. ' Therefore, the Commission
explicitly stated that Docket 87-24
would be reopened for further comment
in the context of this rulemaking in
order to facilitate coordination of the
overlapping aspects of the two
proceedings,?

26. In light of the nature of this
proceeding, the statutory instruction to
amend, as necessary, § 76.51, and the
incorporation by reference of the issues
in Docket 87-24, we conclude that the
Notice amply alerted the public that
potential amendments to that rule
section could be made in the context of
this specific proceeding.!? The

10 Further, the pendency of Triplett’s request to
maodify the Columbus, Ohio television market is
referenced in Docket No. 87-24, 3 FCC 2d at 6176
n. 15, which was incorporated into the instant
proceeding.

11 [n response to the Notice in this proceeding,
the proponents of three previously-filed market
change petitions for rulemaking filed comments
which incorporated by reference their rulemaking
petitions and urged the adoption of their § 76.51
market amendment proposals. One of these
proponents, Star Cable Associates (““Star”), operator
of a cable teleyision system serving the community
of Brazoria, Texas, and portions of Brazoria County,
Texas, filed & petition for reconsideration based on
the concept that although the Commission granted
other requests to modify existing television markets,
the Commission did not act on Star's request to
amend §76.51 10 add the community of Alvin to
the Houston, Texas market. Star states that it has
had such a request pending before the Commission
since January 1991. Star's comments to the Notice
in this proceeding were incorporated into and filed
with Adelphia, et al. and included numerous other
cable operators. These parties were arguing that the
Commission need not revise the § 76.51 market list,
stating that “[n}o revision to this list is needed to
implement the must-carry rules since the current
ADI markets are to be used for determining must-
carry rights.” It was suggested in those comments
that the Commission “'might wish to update the list
* * * 10 add new communities to existing markets
for stations which have gone on the air since the
list was last revised” and, in that context noted the
copyright consequences explained in the pending
petition regarding the Houston market. However,
neither Adelphia nor Star specifically requested
action in the must-carry context on Star's pending
petition for rulemaking. Under these circumstances,
we do not believe that it was erroneous to defer
action on the Star petition.

2 Ngither the APA nor the Commission’s rules
specifically required that the petitioners receive
personal service of the particular market change
proposals tendered in comments filed in this
proceeding. Moreover, we observe that at least one
petitioner, Outlet, notes that the filing of Triplett’s
submission was referenced in a public notice of
comments received in this docket. However, we do
not agree that the Commission was somehow
obligated to indicate the nature of Triplett’s ,
comments, and the petitioners offer no support for
that particuler proposition. To the extent that
Triplett incorporated by reference its previous

Commission explicitly sought public
comment on what modifications to
§76.51 would be necessary to fulfill the
directive of Section 614(f), and we
believe that specific market change
proposals are a natural and logical
outgrowth of the range of issues
presented in the Notice and discussed
in the comments filed in this
proceeding. Accordingly, we are not
persuaded by the petitioners that the
Notice did not provide adequate notice
to interested parties that specific
amendments to § 76.51 were likely to be
considered in this proceeding.

27. We disagree with the petitioners’
contentions that amendment of the
Columbus market first required the
issuance of an independent notice of
proposed rulemaking. The fact that we
said in the Notice that we may consider
further revisions to § 76.51 on an ad hoc
basis did not preclude the Commission’s
taking specific action on particular
modifications consistent with the
guidance provided by the 1992 Cable
Act where the record indicated that
such changes were warranted.??

3. Selection of Signals.

28. Definition of Substantial
Duplication. Section 614(b)(5) provides
that a cable operator is not required to
carry the signal of any local commercial
television station that substantially
duplicates the signal of another local
commercial television station which is
carried on its cable system, or to carry
the signals of more than one local
commercial television station affiliated
with a particular broadcast network.14

request regarding Chillicothe, which was also noted
in Docket 87-24, we do not believe that obviated
the responsibility of interested parties to assess the
nature of comments received in response to the
general rulemaking issues specifically raised in the
Naotice.,

13 We do not agree that the action taken with
respect to a proposal to include Athens in the
Atlanta market indicates that the Commission could
only act in independent and separate ruleniaking
proceedings. The Georgia Public Television
Commission (“GPTC"), licensee of noncommercial
educational television station WGTV(TV), Athens,
Georgia, sought to include Athens as a designated
community in the Atlanta market essentially to
increase the station’s visibility and fund raising in
the market. GPTC’s proposal was not submittcg in
the instant proceeding directly or incorporated by
reference, but rather in comments supporting the
requested action in MM Docket 92-295, which
specifically addressed the Rome proposel. Parties
commenting on MM Docket 92-295 had no
opportunity to comment upan the Athens proposal
in the context of that proceeding. Moreover, GPTC's
proposal differs significantly from the competition
and carriage issues vis-a-vis commercial stations
raised in sither the instant proceeding or in MM
Docket 92-295 (relating specifically to Rome). In
light of the action taken in the Report and Order,
the Commission appropriately terminated MM
Docket 92-295, and invited GPTC to refile its
proposal for consideration in an independent
proceeding.

14 Western Broadcasting Corporation of Puerto
Rico, licensea of Station WOLE, Aguadilla, requests

In the Report and Order, based on the
legislative history of this section of the
1992 Cable Act, we decided that two
stations “substantially duplicate’ each
other “if they simultaneously broadcast
identical programming for more than 50
percent of the broadcast week.” For
purposes of this definition, identical
programming means the identical
episode of the same program series.3

29. We continue to believe that our
definition of substantial duplication is
appropriate for determining signal
carriage obligations. We note that it is
consistent with the legislative history
that indicates that this term refers to the
“simultaneous transmission of identical
programming on two stations” and
which “constitutes a majority of the
programming on each station.” While
we agree with NCTA that Congress gave
the Commission discretion to define
substantial duplication, we continue to
believe that the most appropriate
approach here is to act consistently with
the legislative history. Congress did not
intend for a single duplicative program,
whether subject to blackout or not, to be
the determining factor. Finally; we
observe that our rules often use different
definitions for similar terms based on
the purpose of the policy involved. The
Commission’s exclusivity rules are
intended to protect the rights that a
broadcaster has bargained for with the
supplier of a particular program. The
must-carry rules, however, are intended
to ensure that local stations are available
to cable subscribers. Thus, we reject the
proposed modification to our definition
of substantial duplication.

4. Low Power Television Stations.

30. Qualified Low Power Television
Station. Section 614(h)(2) contains the
statutory requirements a low power
television station (LPTV) must mest
before it will be considered *‘qualified”
for must-carry purposes. Section
614(h)(2) provides that an LPTV station
must broadcast for at least the minimum
number of hours the Commission
requires of commercial broadcast
stations. The station must adhere to
certain Commission requirements
regarding non-entertainment
programming and employment. The
station must address local news and
informational needs that full power
stations are not adequately serving

that the Commission reconsider its rules with
respect to their application to WOLE, “given the
unique situation in Puerto Rico."” We note that such
a request is more appropriately made as a petition
for special relief rather than as part of 2 goneral
rulemaking proceeding.

15 We also consider programming to be
duplicative where the stations involved are located
in contiguous time zones and the hour of broadcast
differs by one hour.

. -4
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because the full power stations are
distant from the LPTV station’s
community of license. The station must
comply with the Commission’s LPTV
interference regulations. The station
must be within 35 miles of the cable
headend and deliver a good quality
over-the-air signal to the headend. The
station’s community of license and the
cable system’s franchise area both must
have been located outside of the largest
160 Metropolitan Statistical Areas
(MSA's) on June 30, 1990, and the
population of the LPTV station’s
community of license must not have
exceeded 35,000 on that date. Lastly,
there cannot be any full power
television station licensed to any
community within the county or other
political subdivision served by the cable
system. As we stated in the Report and
Order, a low power television station
must meet all of the statutory
requirements to be “qualified” for must-
carry status. Cable systems are required
to carry a qualified LPTV station only if
there are not sufficient full power local
commercial television stations to fulfill
the cable operator's must-carry
cbligations under Section 614(b).

31. Moran Communications
(‘*“Moran"') and the Community
Broadcaster Association (“CBA")
request a revision to the requirement in
Section 614(h)(2)(F) that, in order for an
LPTV station to be qualified, there
cannot be any full power station
licensed to any community within the
county or political subdivision served
by the cable system. Under this
exception, Moran and CBA explain, an
LPTV station would qualify for must-
carry rights if it meets all the
requirements of subsections 614(h)(2),
except for subsection F, and if none of
the full power stations in the county or
political subdivision served by the cable
system offers local news or
informational programming. They
contend that when a satellite station is
repeating another station’s signal and
not broadcasting any local news or
informational programming to meet the
needs of the local community, the
satellite station should not be
considered a full power station for the
purposes of Section 614(h)(2)(F). CBA
also argues that a satellite station is a
“'passive repeater,” and because Section
614(h)(1)(b)(1) specifically excludes
passive repeaters from the definition of
a local commercial television station, it
follows that Congress intentionally gave
less to repeaters than to originating
stations in terms of must-carry rights.
Therefore, argues CBA, “[tlhe
Congressional recognition of the lesser
value of the repeaters must be

incorporated into the must-carry rule

* * *.”In opposition, NCTA argues
that the Commission cannot rewrite the
statute, which defines qualified LPTV
stations and governs the must-carry
rights of LPTV stations.

32. We agree with NCTA that the
provisions of the 1992 Cable Act may
not be amended by the Commission
through the rule making process.
Further, contrary to CBA’s °
interpretation of Section 614(h), satellite
stations meet the definition of a local
commercial television station, are full
power stations pursuant to Section
614(h)(2)(F), and are generally not
simply passive repeaters. We disagree
with CBA's contention that Congress
intended satellite stations to be treated
differently from other full power
stations when reviewing the statutory
requirements an LPTV station'must
meet to gain must-carry status. Moran
and CBA request that we codify the
exception in footnote 217 to the
qualification requirements of an LPTV
station. While the Report and Order had
suggested the possibility of additional
circumstances in which LPTV carriage
might be warranted, it now appears that
this is an area where the specific
statutory provisions and the balancing
incorporated therein must necessarily
guide our enforcement of the mandatory
carriage provisions for LPTV stations.

C. Manner of Carriage Provisions
Applicable to Commercial and
Noncommercial Stations

1. Content To Be Carried.

33. Section 614(b)(3)(A) and Section
615(g)(1) require cable operators to carry
the primary video, accompanying audio,
and line 21 closed caption transmission,
in its entirety, of both qualified local
commercial and NCE stations when
fulfilling their must-carry obligations.
With respect to qualified local
commercial stations, cable operators
also are required, to the extent
technically feasible, to retransmit
program-related material carried in the
vertical blanking interval (VBI) or on
subcarriers, Retransmission of other
material in the VBI or other non-
program-related material (including
teletext and other subscription and
advertiser-supported information
services) is at the discretion of the
operator. With respect to local qualified
NCE stations, cable operators are
required to transmit, to the extent
technically feasible, program-related
material carried in the VBI, or on
subcarriers, that may be necessary for
receipt of programming by handicapped
persons or for educational or language
purposes. Retransmission of other

material in the VBI or on subcarriers is -

at the discretion of the operator. Cable
operators may, where technically
feasible and appropriate, remove ghost-
cancelling information carried in a
station’s VBI if the cable operator
applies an adequate alternative
methodology at the headend.

34. In the Report and Order, we
decided that the factors enumerated in
WGN Continental Broadcasting, Co. vs.
United Video Inc. (“WGN"), provide
useful guidance for what constitutes
program-related material.’® We declined
to further define *“program-related,”
noting that carriage of information in
the VBI is rapidly evolving, As a result
of our reliance on the approach
followed in WGN for guidance, we
rejected a proposal by A.C. Nielsen
Company (“Nielsen”) to require
program identification codes to be
carried by a cable system.

35. The WGN case addressed the
extent to which the copyright on a
television program also included
program material in the VBI of the
signal. The WGN court set out three
factors for making a copyright
determination. First, the broadcaster
must intend for the information in the
VBI to be seen by the same viewers who
are watching the video signal. Second,
the VBI information must be available
during the same interval of time as the
video signal. Third, the VBI information
must be an integral part of the program.
The court accepted WGN's future
programming schedules as an “integral
part of the program." The court in WGN
held that if the information in the VBI
is intended to be seen by the viewers
who are watching the video signal,
during the same interval of time as the
video signal, and as an integral part of
the program on the video signal, then
the VBI and the video signal are one
copyrighted expression and must both
be carried if one is to be carried. While
the court did not define an “integral
part of the program,” the WGN VBI
information not only included local
news, but also contained future
programming schedules for WGN, and
the court upheld the VBI as one
copyrightable expression with the video
signal.17

36. We continue to believe that the
factors articulated in WGN provide the

¢In the Report and Order, we used a cite of 685
F.2d 218 (7th Cir. 1982), which was the original
citation for the case, prior to rehearing. Upon
rehearing, the court affirmed the factors on which
we are relying.

*7Inan ex parte presentation, StarSight requested
that the Commission determine that its product,
which is transmitted in the VBI, meets the WGN
test. We believe that such a request should not be
resolved in the context of a rulemaking proceeding,
but rather should be dealt with separately through
the special relief process,
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best guidance for determining whether
material in the VBI is program-related
and, therefore, must be carried by the
cable system. Accordingly, material that
is intended to be seen by the viewers of
the main program, during the same time
interval as the main program, and which
is an integral part of the main program
will be entitled to carriage along with
the main signal of the must-carry
station. However, on reconsideration,
we clarify that the factors set forth in
WGN do not necessarily form the
exclusive basis for determining
program-relatedness, We believe there
will be instances where material which
does not fit squarely within the factors
listed in WGN will be program-related
under the statute. For example, on
reconsideration, although SID codes
may not precisely meet each factor in
WGN, we find that they are program-
related under the statute because they
constitute information intrinsically
related to the particular program
received by the viewer. Further, SID
codes provide important information
that is useful to both broadcasters and
cable operators. We note that the 1992
Cable Act recognized the importance of
the national ratings period and
prohibited cable operators from
repositioning or deleting stations during
that time. This interpretation is
consistent with previous Commission
decisions in which SID codes were
found to be program-related in other
contexts. Finally, we reiterate that, in
order to be program-related, it is not
necessary that the copyright holder in
the main program and in the material in
the VBI be the same.

2. Channel! Positioning.

37. The 1992 Cable Act provides both
commercial and NCE television stations
which elect must-carry status the
additional right to select the channel
position on which they will be carried
by the cable system, within certain
specified options. Section 614(b)(6)
provides that the signals of a local
commercial television station carried
pursuant to the must-carry rules must be
carried on either (1) the same channel
on which the station is broadcast over-
the-air, (2) the cable channel on which
it was carried on July 19, 1985, or (3) the
cable channel on which it was carried
on January 1, 1992. The election, in the
absence of conflicts, is left up to the
station involved. See 47 U.S.C.
534(b)(6). Similarly, Section 615(g)(5)
requires that NCE signals carried
pursuant to must-carry requirements
must appear on the cable system
channel number on which the qualified
local NCE station is broadcast over-the-
air, or on the channel on which it was
carried on July 19, 1985, at the election

of the station. In either case, another
channel number that is mutually agreed
upon by the station and the cable
operator may be selected. Alternatively,
the broadcast station and cable operator
may agree on a mutually acceptable
alternative channel position. We note
that, with respect to channel position, a
qualified LPTV station enjoys the
channel positioning rights of a
commercial television station. Section
76,57 is being revised accordingly.

38. Based on comments received in
response to the Notice, we declined in
the Report and Order to adopt a formal
priority structure for resolving
conflicting channel positioning claims.
We stated that we expected compliance
with the channel positioning requests of
broadcasters “‘absent a compelling
technical reason for not being able to
accommodate such requests,” and that
“inconvenience, marketing problems,
the need to reconfigure the basic tier or
the need to employ additional traps or
make technical changes” would not be
sufficient reasons to deny a channel
positioning request. In addition, we
determined that “‘only where placement
of a signal on a chosen channel results
in interference or degraded signal
quality to the must-carry station or an
adjacent channel, or causes a substantial
technical or signal security problem,
will we permit cable operators to carry
a broadcast signal on a channel not
chosen by the station."” We noted that
most systems would be able to configure
their service to meet this statutory
requirement and that a cable system
claiming that it cannot meet a channel
positioning request for technical reasons
will have to provide evidence that
clearly demonstrates that inability.

39. In the Order adopted July 15,
1993, we addressed certain issues
relating to continued carriage of
retransmission consent stations and the
channel position for “default’” must-
carry stations. In that Order, we stated
that cable systems which are required to
carry the signal of a default station
“shall place that signal on one of the
statutorily defined positions, at the
system’s discretion.” Although the
footnote to that sentence correctly stated
that the station licensee makes the
election, the text incorrectly stated “'at
the system’s discretion.” We clarify that,
as required by the 1992 Cable Act, the
choice of statutorily defined channel
position is made by the station, not the
cable system. The Order also
determined that, in the event of a
conflict, the station making an
affirmative election has priority over the
default station. Finally, we stated that,
where the station making an affirmative
election has selected the only statutory

channel position available to the default
station, the cable system may place the
default station on a channel of the cable
system’s choice, so long as that channel
is included on the basic tier. Section
76.57 of our rules was amended to
reflect the channel positioning options
discussed and adopted in the Order.

40. The 1992 Cagle Act provides that
the channel position of a station which
has elected must-carry rights is a .
decision to be made by the broadcaster
from among the listed statutory
alternatives. The Act does not
distinguish between VHF and UHF
stations. We emphasize that our
statements in the Report and Order
regarding channel positioning apply to
UHF, in addition to VHF, stations. As
noted there, cable operators must
comply with the channel positioning
requirements absent a compelling
technical reason.8 Further, in response
to a broadcaster’s complaint regarding
denial of a channel positioning request,
a cable system will be required to
provide evidence to the Commission
clearly demonstrating that the operator
cannot meet the request for technical
reasons. As part of such a showing, a
cable operator may present evidence as
to the costs involved in remedying the
technical problem.

3. Signal Quality

41. In the Report and Order and the
Clarification Order we addressed issues
relating to the signal quality of a
broadcast station asserting must-
rights. We noted that Section 614(h)
established specific minimum signal
levels for a good quality signal of a
commercial television station (i.e.,— 45
dBm for UHF signals and —49 dBm for
VHF signals). Neither the 1992 Cable
Act nor the Commission’s Orders
specifically stated what would be
considered a “‘good quality signal” for
must-carry purposes with respect to
noncommercial stations, educational
translator stations, and low power
television stations, but Section 615(g)(4)
states that the Commission may define
a “‘signal of good quality” for
noncommercial stations. We do so now,
on our own motion.

42. We note that in a Memorandum
Opinion and Order (Independence
Public Media of Philadelphia, Inc.

38 A5 noted above, inconvenience, marketing
problems, the need to reconfigure the basic tier or
to employ additional traps or make technical
changes are not sufficient reasons for denying the
channel positioning request of a must-carry signal.
Only where placement of a signal on a chosen
channel results in interference or degraded signal
quality to the must-carry station or an adjacent
channel, or causes a substantial technical or signal
security problem will we permit cable operators to
carry a broadcast station on a channel not chosen
by the station.




Federal Register / Vol. 59, No. 232 / Monday, December 5, 1994 / Rules and Regulations 62337

against Suburban Cable TV Co., Inc.)
CSR~-3806-M), 8 FCC Rcd 6319 (1993),
the Mass Media Bureau decided to
utilize the standards for commercial
television stations as prima facie tests to
initially determine, absent other
evidence, whether noncommercial
stations place adquate signal levels over
a cable system’s principal headend. The
Mass Media Bureau has relied on this
test in processing must-carry complaint
cases and we believe that is appropriate.
With respect to low power and NCE
translator stations, we are adopting the
same signal quality standard of —49
dBm for VHF and —45 dBm for UHF
signals.

43. With respect to the manner of
testing for a good quality signal, we find
that the Mass Media Bureau has adopted
an appropriate method for measuring
signal strength in the Memorandum
Opinion and Order. Generally, if a test
measuring signal strength results in an
initial reading of less than —51 dBm for
a UHF station, at least four readings
must be taken over a two-hour period.
If the initial readings are between —51
dBm and —45 dBm, inclusive, readings
must be taken over a 24-hour period
with measurements not more than four
hours apart to establish reliable test
results. For a VHF station, if the initial
readings are less than —55 dBm, we
believe that at least four readings must
be taken over a two-hour period. Where
the initial readings are between —55
dBm and —49 dBm, inclusive, readings
should be taken over a 24-hour period,
with measurements no more than four
hours apart to establish reliable test
results.

44. Cable operators are further
expected to employ sound engineering
measurement practices. Therefore,
signal strength surveys should, at a
minimum, include the following: (1)
Specific make and model numbers of
the equipment used, as well as its age
and most recent date(s) of calibration:
(2) description(s) of the characteristics
of the equipment used, such as antenna
ranges and radiation patterns; (3) height
of the antenna above ground level and
whether the antenna was properly
oriented; and (4) weather conditions
and time of day when the tests were
done. We believe that adherence to
these procedures and requirements will
result in fewer disputes over the signal
quality of broadcasting stations.

D. Procedural Requirements

1 Compensation gor Carriage.
45. Copyright Liability.1® Under the
1992 Cable Act, a cable operator is

"“We note that the Satellite Home Viewer Act of
1994, P.L. 103-369, 108 Stat. 3477, which was

generally not required to carry a station
that would otherwise qualify for must-
carry status if the station would be
considered distant for copyright
purposes, unless the station indemnifies
the cable operator for its copyright
liability.20 The Commission required
cable operators to notify local"
commercial and noncommercial stations
by May 3, 1993 that they may not be
entitled to must-carry status because
their carriage may cause an increased
copyright liability. In the Report and
Order, the Commission stated that it
expected cable operators and
broadcasters to cooperate with each
other to ensure that operators are
compensated for the cost of carriage of
“distant’” must-carry signals and that
broadcast licensees pay only their fair
share.?! The Commission stated that
each licensee should be responsible for
the increased copyright costs
specifically associated with earriage of
its station as a must-carry signal and
that stations should be counted in the
order they satisfy all the necessary
conditions for attaining must-carry
status. The Commission also determined
that it would be reasonable for a cable
operator to receive a written

«commitment for such payments from a

broadcaster in return for an estimate of
the broadcaster's expected copyright
liability, based on previous payments
and financial information.

46. On May 28, 1993, the Commission
adopted a Clarification Order
(“*Clarification”) that, among other
things, addressed certain copyright
issues. We stated that we would require
a cable operator to provide a broadcast

signed into law on October 18, 1994, includes a
provision to amend Section 111(f) of title 17, United
States Code, specifically with referernce to the
definition of "“local service area of a primary
transmitter" by inserting after ““April 15, 1976,"" the
following: “or such station’s television market as
defined in § 76.55(e) of title 47, Code of Federal
Regulations (as in effect on September 18, 1993), or
any modifications to such television market made,
on or after September 18, 1993, pursuant to §
76.55(e) or § 76.59 of title 47 of the Code of Federal
Regulations,”, We acknowledga that there may be
some effect oh pending petitions and on our current
rules. We will revisit, to the extent necessary, those
rules and policies which may be affected.

20 However, a qualified local noncommercial
station that has been carried continuously since
March 29, 1990 is not required to reimburse a cable
operator for its copyright liability to retain its must-
carry status. In addition, a distant noncommercial
station that has been imported prior to March 29,
1992, and which continues to be imported to meet
the statutory requirements of Section 615, shall not
be required to reimburse for copyright liability

*1 We clarify that, in situations where copyright
liability is incurred for carriage in some of the
communities served by a sing%e cable system, the
broadcaster must indemnily the operator for that
copyright liability for carriage in any community
served by the system, unless the operator is able to
provide different channel line-ups to the different
communities.

station with a good faith estimate of the
potential copyright liability for carriage
of the station during the next copyright
accounting period, as well as a copy of
the most recent form filed with the
Copyright Office for existing distant
signal carriage that details the payments
made for carriage of distant signals, The
cable operator, however, is not required
to make legal judgments pertaining to
the amount of indemnity involved. In
addition, a cable operator is required to
provide such information within three
business days of receipt of a written
request from a broadcaster.22'Any cable
operator not providing sufficient
information to a broadcast station
regarding potential copyright liability in
the required timely fashion may be
subject to Commission sanctions.

47. We concur with INTV and NAB
that stations should be able to commit
to copyright indemnification for periods
shorter than the three years specified in
the 1992 Cable Act. In light of the
numerous factors that affect the liability
payments, we believe that commitments
can be for periods as short as one year
(two six-month accounting periods).
Otherwise, a station may be required to
make a commitment that cannot be
fulfilled, thereby leading to protracted
litigation. However, in fairness to cable
operators, we support NAB’s proposal
that broadcasters notify cable operators
60 days prior to termination of any
agreements to indemnify them for
copyright liability. In particular, this
will provide sufficient time for cable
operators to notify subscribers regarding
the deletion of the station.?3 Further, we
disagree with NCTA that to permit
agreements for periods of less than three
years essentially allows stations to
revert to retransmission consent. A
station electing must-carry status
remains a must-carry station for the
entire three-year period, but, in
situations where the station is
considered distant for copyright
purposes, a cable operator is not
obligated to honor that election unless
it receives a commitment for copyright
reimbursement. Further, we note that
where a station does not initially meet
the criteria for must-carry status, it
subsequently may assert its rights once

#2In its opposition, Time Warner argues that
cable operators should be given at least seven days,
not three, to respond to any requests for information
regarding copyright liability. We reject Time
Warner's proposal and note that in the Clarification
we observed that the information that must be
provided to broadcasters should be readily available
to the cable operator.

3 We note that this rule also requires notification
of the affected broadcast station, although in such
instances the deletion will be at the request of the
broadcaster.
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it satisfies the conditions for must-carry
status.

48. In a related matter, we find it
appropriate to require cable operators to
notify a broadcaster of any change in
service that will have an unexpected
change on the amount of copyright
reimbursement that will be required to
maintain its must-carry status. For
example, as petitioners point out, there
are some circumstances where a
permitted signal subject to a .563%
royalty rate may become a penalty
station and require a payment of 3.75%
of the system'’s gross revenues. We
believe it is reasonable to expect a cable
operator to inform a must-carry station
when the estimated cost of continued
carriage may change. We also agree with
NARB that it is inappropriate for
broadcasters whose stations do not
cause a copyright liability for the cable
system to be required to commit to
indemnification before such liability is
actually incurred. In both cases, a
change in a station’s potential copyright
liability may affect its decision whether
to retain its must-carry status by
indemnifying the cable operator or to
cede its must-carry rights. Accordingly,
we will require cable operators to notify
broadcast stations at least 60 days prior
to any unexpected change on their
copyright status. This will allow
sufficient time for the station to
determine whether it wishes to continue
carriage and, if not, it will give the cable
operator enough time to send out the
required notice of deletion of a signal.
However, the broadcast station must
indemnify the cable operator for costs
incurred during that copyright
accounting period, but not for
additional costs once the broadcaster
has notified the cable operator that it
will discontinue must-carry status in
light of changes proposed, but not yet
effectuated, by the cable operator.

49. Calculation of station liability.
INTV and NAB request clarification
regarding the method for determining
the incremental copyright liability
attributable to a particular station. We
indicated in the Report and Order that
increased copyright liability should be
specifically associated with the carriage
of each station and further that “stations
should be counted in the order they
satisfy all the necessary conditions for
attaining must-carry status.” However,
this statement does not accurately
reflect the reality of copyright liability,
nor does it adequately address the
concern that cable operators may have
the ability to manipulate the liability of
stations which have been historically
carried on the system, or which are
added pursuant to must-carry. We note
that NAB is correct in stating that the

. copyright liability is determined

according to the sequence by which the
signal is added to the system. Section
111(d) of Title 17 provides the method
for calculating copyright royalties to be
paid by a cable system. In addition, the
copyright rules provide specific
information regarding statements of
account and methods of computation for
the payment of copyright royalties. We
agree with NCTA that the copyright
rules determine the manner in which
the cable operator will have to pay
royalties for each station carried.

50. In an effort to eliminate confusion
in making the determination of
increased liability associated with each
station, we believe that stations which
were carried prior to the
implementation of must-carry should
continue to be accounted in the same
manner with respect to the sequence of
signal carriage. Stations which were or
are added by the system should have
their copyright liability based on the
sequence by which the signal was or is
added to the system. In the event
multiple signals are added on the same
day, the sequence of incremental
increase in liability should be based on
the order in which the stations met all
necessary conditions for attaining must-
carry status. We anticipate that
providing the station with the statement
of account filed with the Copyright
Office will ensure the station the
opportunity to review how this process
is achieved. Therefore, we decline to
adopt an alternative system for
determining the copyright liability of
individual stations’ carriage on a cable
system.

51. The Commission’s must-carry
requirements became effective on june
2, 1993, during a Copyright Office
accounting period.24 Prior to the
implementation of the must-carry rules,
carriage of any station was at the
discretion of the cable operator. In such
cases, the cable operator carried such a
signal even though it incurred a
copyright liability for the period ending
June 30, 1993. That liability did not
increase due to a change in our
regulations for stations which had
previously been carried, and therefore
the liability had already been assumed.
We do not believe it appropriate to
require the broadcast station to
reimburse for that liability, even if
carriage became mandatory on June 2,
1993. However, with respect to a
broadcast station which was not
previously carried by the cable system
and which immediately asserted its

24 The Copyright Office divides the year into two
accounting periods—January 1 to June 30 and July
1 to December 31.

must-carry rights on June 2, 1993, we
believe that such station should
reimburse the cable operator for any
increased copyright liability incurred as
a result of adding that signal between
June 2, 1993 and June 30, 1993.
Therefore, in the case of a station that
agreed to be added on June 2 and
committed to indemnification, the
station is responsible for the whole
semiannual fee. In particular, the station
had the opportunity to postpone
satisfying the conditions of must-carry
status until the first day of the next
Copyright Office accounting period.

52. INTV seeks to establis %1
rebuttable presumption that all stations
are significantly viewed throughout
their ADIs. We recognize that there may
be some merit in considering alternative
procedures for addressing significant
viewing showings and that there may be
both policy and efficiency reasons for
attempting to parallel ADI and
significant viewing service area
decisions. The INTV proposal, however,
is in our view sufficiently novel that it
is not appropriately considered in the
context of this proceeding. This is
particularly the case since the
significant viewing process has
ramifications in terms of other rules,
such as the network nonduplication
rules, that are not the subject of this
proceeding.

2. Remedies

53. Section 615(d})(1) and Secnon
615(j) provide for the resolution of
carriage and channel positioning
disputes between a broadcast station
and a cable operator. With respect to
commercial stations, the 1992 Cable Act
requires a local commercial station to
notify the cable operator of an alleged
violation, and requires the cable
operator to respond to such a notice,
prior to the station’s filing a complaint
with the Commission. However, with
respect to NCE stations, the 1992 Cable
Act permits a NCE station to file a
complaint with the Commission prior to
notifying the cable operator. In the
Report and Order we discussed these
provisions and adopted rules for their
implementation. Upon review of those
rules, we find it necessary to make some
adjustments on our own motion, as they
relate to the filing of a complaint by a
NCE station.

54. As indicated above, a NCE station
is not required to notify a cable operator
prior to filing a complaint with the
Commission. In the Report and Order,
we stated that “it is anticipated, though
not required, that if there is any
question relating to the carriage
obligations of the cable system, the NCE
station will make inquiries of the cable
system prior to filing a complaint.” We
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also stated that if a NCE station wanted
to follow the procedures outlined for
complaints filed by a commercial
broadcasting station, it could do so as
long as it notified the cable system of
such intent. In establishing the time
frames by which any broadcaster
(commercial, noncommercial or LPTV)
should file a complaint, we stated that
such complaint should be filed within
60 days of an “affirmative action” by a
cable operator which directly affects the
carriage rights of a broadcast station. We
then proceeded to define “affirmative
action” as the denial by a cable operator
of a request for either carriage or
channel position, or the failure of a
cable system to respond to such a
demand within the required 30-day time
frame. It appears that by establishing
such a 60-day requirement based upon
an “affirmative action,” we have made
the complaint procedure for NCE
stations more rigorous than was
intended, either by our rule or the intent
of the 1992 Cable Act. Therefore, for the
purposes of a NCE station complaint, we
are revising § 76.7 to allow a NCE
station to file a complaint at any time it
determines that its carriage rights have
been violated. We believe this better
reflects the language of the 1992 Cable
Act and will eliminate the possibility
that a NCE complaint weould be
dismissed based solely on a failure to
meet the 60-day time frame, prior to
having the merits of the complaint
considered.

111, Retransmission Consent
A. Definition Issues

1. Multichannel Video Programming
Distributors

55. Section 325(b)(1) provides that
“no cable system or other multichannel
video programming distributor shall
retransmit the signal of a broadcasting
station, or any part thereof, * * *
“except with express authorization of
the station or if carried pursuant to
must-carry. Section 602(12) of the
Communications Act defines a
multichannel video programming
distributor as “‘a person such as, but not
limited to, a cable operator, a
multichannel multipoint distribution
service (MMDS), a direct broadcast
satellite service, or a television receive-
only satellite program distributor, who
makes available for purchase, by
subscribers or customers, multiple

channels of video programming."

56. In the Report and Order v%e found
that ““local broadcast signals provided
by MATYV facilities or by VHF/UHF
antennas on individual dwellings
situated within the station's broadcast
service area are not subject to

retransmission consent, provided that
these signals are available without
charge at the resident’s option.” We
further stated that this exemption
applies to MATV-SMATV, MMDS~
SMATV and MMDS-individual antenna
combinations, so long as there is no
charge. The analogy used was that of an
individual purchasing and installing a
roof top antenna to receive broadcast
signals. This exception to
retransmission consent was added to the
Commission’s rules as § 76.64(e). That
section states that “[plrovision of local
broadcast signals my master antenna
television (MATV) facilities or by VHF/
UHF antennas on individual dwellings
is not subject to retransmission consent,
provided that these signals are available
without charge at the resident’ option.
That is, the antenna facilities must be
owned by the individual subscriber or
building owner and not under the
control of the multichannel video
programming distributor.” On October
5, 1993, at the request of the Wireless
Cable Association (“WCA") and the
National Private Cable Association
(*NPCA"), we adopted a Stay Order
with respect to § 76.64(e), pending our
resolution of this issue. The determining
factor used in the rule relates to antenna
ownership, not the provision of the
service free-of-charge.

57. We note that a wireless operator
meets the definition of a multichannel
video programming distributor
(“MVPD”) and generally would be
responsible for obtaining retransmission
consent for all broadcast signals
retransmitted over their system. We are
cognizant of Congress’ desire not to
affect a viewer who receives these
broadcast signals over an antenna not
owned by a MVPD. The application of
the retransmission consent requirement
to MMDS and SMATV facilities was an
effort to create regulatory parity between
these types of operations and cable
systems. In the Report and Order, the
Commission expressed its belief that to
the extent the signal reception involved
was under the contgol of the individual
subscriber and the signals involved
were not being “sold” by the MMDS
and SMATV operators, the consent
requirement should not apply. In
addition, and in recognition of the
concerns raised by WCA, we find that
retransmission consent is not required if
the broadcast signal reception service is
received without a separate subscription
charge and the antenna is either (1)
owned by the subscriber or the building
owner; or (2) under the control and
available for purchase by the subscriber
or building owner upon termination of
service. We believe that this

interpretation upholds Congressional
intent without causing undue
disruption to subscribers. We will
amend § 76.64(e) of our rules to reflect
this change.

B. The Scope of Retransmission Consent

1. Radio

58. In the Report and Order we
concluded that Congress intended to
provide retransmission consent to all
broadcast signals, including those
retransmitted by radio. Petitions for
reconsideration argue that the
retransmission consent provisions of
Section 325 and the must-carry
provisions of Sections 614 and 615 were
intended to work in concert and,
therefore, because the must-carry
provisions appéll{ only to broadcast
television signals, Congress intended
retransmission consent to apply only to
broadcast television signals. Cable
operators argue that most cable systems
carry radio stations as an all-band
offering, meaning that as with any
standard radio receiver, all stations
which deliver a signal to the antenna are
carried on the system. They contend
that the refusal of one radio station to
grant consent would preclude all other
radio stations from being carried in the
all-band method. Several commenters
assert that cable operators are more
likely to drop the all-band radio
offering, rather than attempt to bargain
for retransmission consent from all
stations carried.

59. We continue to believe that
Section 325, as amended by the 1992
Cable Act, applies to radio signals as
well as television signals, The statutory
language and the legislative history
support this conclusion and we have
not been presented with a credible
argument for reading the statute
otherwise. Section 325(b)(2) expressly
exempts certain broadcast stations from
the consent provision, and radio
stations are not included in these
exceptions. However, with respect to
the difficulty of obtaining consent for all
stations carried in an all-band method,
we believe that cable system have a
legitimate concern. In order to make
possible the offering of an *“all-band"’
FM radio service, cable operators need
only seek the consent of stations within
the usual reception area of a high power
FM station. Therefore, cable systems
must obtain consent from all stations
which are located within 92 km (57
miles) of the cable system's receiving
antenna(s). The distance of 92 km was
selected as a result of the Commission's
allotment policies relating to FM radio
stations. Because the predicted service
contour of a Class C FM radio station is
92 kilometers, the use of such a distance
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will ensure that retransmission consent
is obtained from FM radio stations
received by the cable system’s receiving
antenna(s). Other stations, in the
absence of specific notice to the
contrary, will be presumed to be
insufficiently present to be-considered
carried in the all-band reception mode.
This should eliminate concern over
obtaining consent from signals which
fade in and out of an all-band offering
due to atmospheric conditions. We niote
that although the cable operator is not
required to obtain retransmission
consent from stations outside the 92 km
zone, any such station that is received
and retransmitted by the cable system
may affirmatively refuse to grant, or
negotiate for compensation in return for
granting, retransmission consent to the
cable operator. Alternatively, a cable
system may choose to use a filtering
device to eliminate those radio stations
from an all-band offering for which the
cable operator is unable or unwilling to
obtain consent. This change will be
reflected in Section 76.64 of our rules,
under a new subpart (n).

2. Low Power Television Stations

60. In concluding in the Report and
Order that low power television stations
are entitled to retransmission consent,
we stated that low power television
stations are “television broadcast
stations.” We incorrectly stated,
however, that a low power station meets
the definition of television broadcast
station in § 76.5 of our rules. Section
76.5(b) defines television broadcast
station as “‘any television broadcast
station operating on a channel regularly
assigned to its community by § 73.606 of
this chapter * * *.” A low power
television station, defined in Section
74.701(f), however, is authorized under
subpart G of Part 74 of our rules.
However, we continue to believe that
the statute was clear that low power
television stations are entitled to assert
retransmission consent over their
signals.

3. Exceptions to the Retransmission
Consent Requirement

61. Section 325, as amended by the
1992 Cable Act, provides four
exceptions to retransmission consent.
Section 325(b)(2) states that
retransmission consent shall not apply
to the retransmission of NCE stations,
retransmission directly to a home
satellite antenna, the retransmission of
the broadcast signal of a network
directly to a home satellite antenna of
an unserved household, or the
retransmission of the signal of a
superstation if such signal was obtained
from a satellite carrier and the
originating station was a superstation on
May 1, 1991. Petitions for :

reconsideration have been filed
regarding the interpretation of the fourth
exception.

62. On May 26, 1993, the Commission
adopted an Order, 58 FR 32452 (6/10/
93), denying a Request for Stay
submitted by Yankee Microwave, Inc.
(““Yankee"). In subsequent pleadings
Yankee requested reconsideration of
that Order, or alternatively, the
immediate grant of its petition for
reconsideration. Yankee sought relief,
on behalf of its cable system customers,
from the provisions of § 76.64(b)(2)
regarding the superstation exception.
Alternatively, Yankee requested
revision of that section of our rules so
it would appiy to microwave carriers of
a superstation signal, as well as to
satellite carriers of such a signal. By
Order of the Chief, Mass Media Bureau,
a‘temporary waiver was granted to
Yankee upon a finding by the Bureau
that Yankee would suffer irreparable
harm if the provisions of the rule were
enforced prior to our decision on the
pending petitions for reconsideration.
On October 5, 1993, the Mass Media
Bureau adopted an Order which denied
a similar request filed by EMI, Inc.
(“EMI") primarily based on that party’s
lack of a showing of imminent harm. We
now address the requests and
oppositions raised by parties to this
proceeding.

63. In the Report and Order we
rejected arguments that the
retransmission consent requirement
should not apply to superstation signals
delivered via terrestrial means such as
microwave. Petitions for reconsideration
argue that the effect of the rule is to
unfairly discriminate in favor of satellite
carriers to the detriment of alternative
delivery methods such as microwave.
We are persuaded by commenters that
the unintended effect of the rule is to
unfairly discriminate against alternative
methods of delivery of a superstation
signal. We believe, consistent with the
stated purpose and intent of the 1992
Cable Act, that it is the delivery of
satellite signals, not the manner of
delivery which shouldbe excepted from
the retransmission consent requirement.
In other words, if a superstation meets
the definition of ‘‘superstation”
contained in the Copyright Act, then the
manner of delivery of such a signal shall
not control. However, as discussed more
fully below, the exception will only
apply to delivery of such a superstation
signal outside the local market of the
station.

64. Rights of superstations within the
local market. Section 614 defines a local
commercial broadcast station as any full
power commercial television broadcast
station licensed by the Commission that

is located in the same television market
as the cable system. As long as the local
commercial broadcast station delivers a
good quality signal and agrees to
indemnify the cable system for any
additional copyright liability, the station
is entitled to must-carry rights within
the local market. Otherwise, that station
has the right, pursuant to Section 325(b)
(4)-(5), to elect retransmission consent.
Section 325 states that the term
“superstation” shall be defined
according to Section 119(d) of Title 17
of the United States Code. Section
119(d) of Title 17 defines a superstation
as ‘‘a television broadcast station other
than a network station, licensed by the
Federal Communications Commission
that is secondarily transmitted by a
satellite carrier.”

65. We believe that Congress intended
for all local commercial broadcast
stations to have the option to assert
either must-carry or retransmission
consent within their individual market.
These local commercial broadcast
stations do not become superstations
until such time as they are retransmitted
via satellite outside their market, an
activity unrelated to their status as local
commercial broadcast stations within
their market. Therefore, such local
commercial stations retain the right to
elect between must-carry and
retransmission consent within their
market.

C. Must-Carry/Retransmission Consent
Election and Implementation

66. Section 325(b)(3)(B) provides that
television stations must make an
election between must-carry and
retransmission consent “within one year
after the date of enactment” and every
three years thereafter. In the Report and
Order we established the
implementation of these provisions
indicating that the initial election for
must-carry or retransmission consent
must be made by June 17, 1993. We also
provided that subsequent elections must
be made by October 1, 1996, October 1,
1999, etc., and would become effective
on January 1, 1997, January 1, 2000, etc.
We determined that broadcasters were
to send copies of their election to the
cable operator and were to retain copies
of such elections in their public files.
We failed, however, to instruct
television broadcast stations on the term
of retention. Consistent with the
requirements of the 1992 Cable Act and
other recordkeeping provisions of
§§73.3526 and 73.3527 of our rules, we
will require television broadcast stations
to retain election statements in their
public files for the term of the three
year-election period applicable to such
election statements. We will amend
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§§73.3526 and 73.3527 to indicate not
only the need to include such
information in the station's public file,
but also the three-year retention period
for such election statement.

67, In the Report and Order we noted
that no party had commented on our
proposal to require a new television
station to make an initial must-carry/
retransmissionsonsent election within
30 days from the date that it commences
regular broadcasts. We adopted that
proposal, as well as an effective date of
ninety (90) days following the election.
In considering this provision further, we
believe that such an election schedule
could have a detrimental effect on a new
television station which is entering the
market. The Commission’s rules provide
that a television station which has
completed construction may commence
program tests prior to filing for a license
with the Commission. These stations
generally know in advance the date they
plan to commence broadcasting. On our
own motion, we therefore alter the
initial election and effective datd®with
respect to new television broadcast
stations. A new television station shall
elect between must-carry and
retransmission consent sixty (60) days
prior to commencing program tests, and
shall notify the cable operator of that
election. In the event that must-carry
status is elected, the new station shall
also include its channel position in the
election statement to the cable operator.
The election statement should be sent to
the cable operator by certified mail,
return receipt requested. The initial
election of the broadcast station shall
take effect ninety (90) days after it is
made. This will provide the cable
operator with sufficient time to notify
subscribers of any change which may be
required in the channel line-up of the
system. The result will be that a new
television broadcast station will have
the opportunity to be carried on a cable
system 30 days after it commences
broadcasts over-the-air. We believe that
such a result serves the public interest
and provides new broadcast stations
with appropriate access to enable them
to effectively enter a market. Section
76.64(f)(4) of our rules is being revised
to reflect this change.

68. In the Report and Order we failed
to provide for the introduction of a new
cable system in a market. Consistent
with the purpose of the 1992 Cable Act,
@ new cable system will be required to
notify all local commercial and
noncommercial broadcast stations of its
intent to commence service. The cable
Operator must send such notification, by
certified mail, at least 60 days prior to
commencing cable service. Commercial
broadcast stations must notify the cable

system within 30 days of the receipt of
such notice of their election of either
must-carry or retransmission consent
with respect to such new cable system.
If the commercial broadcast station
elects must-carry, it must also indicate
its channel position in its election
statement to the cable system. Such
election shall remain valid for the
remainder of any three-year election
interval, as established in § 76.64(f)(2).
Noncommercial educational broadcast
stations should notify the cable operator
of their request for carriage and their
channel position. The cable system
must determine, in advance of
commencing service on the system,
whether a station is delivering a good
quality signal and/or if a station will be
required to indemnify for copyright
purposes. The cable system must notify
the broadcaster of any signal quality
problems or copyright liability and must
receive the station’s response to such
information prior to commencing
carriage of the station’s signal. These
provisions are being added to our rules
as § 76.64(1).

D. Retransmission Consent and Section
614

69. In the Report and Order we
rejected the tentative conclusion of the
Notice that cable operators could
negotiate with broadcasters to carry less
than the entire program schedule of a
retransmission consent station. We
interpreted Section 614(b)(3)(B) and the
legislative history as not permitting
negotiation for carriage or partial
broadcast signals. On October 5, 1993, at
the request of various parties to this
proceeding, we stayed the rule requiring
carriage in the entirety for
retransmission consent signals. Section
76.62(a) of the rules requires the
carriage of the entire program schedule
of any television station carried by a
cable system. The rule applies to
stations carried pursuant to Sections
614, 615 or 325. The only exception to
this “carriage in its entirety"”
requirement is specific programming
that is prohibited under § 76.67 (sports
blackout rule) or subpart F of Part 76 of
our rules (network nonduplication and
syndicated exclusivity). In the Stay
Order we granted a stay, with respect to
stations carried pursuant to Section 325
(retransmission consent stations), of the
new §76.62(a). The stay was issued in
response to a request by Media-Com, the
licensee of a low power television
station located in Akron, Ohio. Media-
Com requested a waiver of the provision
to permit it to continue part-time
carriage on a Warner Cable system
under a private agreement. We granted
the stay in an effort to avoid an interim

loss to the public of its present cable
access while we considered petitions for
reconsideration with respect to the
carriage in the entirety issue. We stated
in the Stay Order that we would resolve
this issue in this Memorandum Opinion
and Order. Petitioners request
reconsideration of the requirement for
carriage in the entirety with respect to
retransmission consent signals.

70. First, we continue to believe that,
with respect to stations which have
elected must-carry status, Section
614(b)(3) requires cable operators to
“‘carry the entirety of the program
schedule of any television station
carried on the cable system * * *.' Ag
discussed in the Report and Order, the
legislative history indicates that carriage
in the entirety was intended for those
local commercial broadcast signals
entitled to must-carry status under
Section 614. Indeed, the legislative
history is replete with discussions
relating to the must-carry provisions,
the need for adequate carriage of local
broadcast stations on cable systems and
the controlling market power of cable
systems. Congress was concerned that
such market power not overwhelm the
ability of local broadcast stations to
obtain carriage, and that the terms of
carriage not be unreasonable.?5 Congress
indicated its strong belief that absent the
must-carry provisions, local broadcast
stations would not be readily available
to cable subscribers. In the Senate
Report, Congress stated that it is for
this reason that the legislation
incorporates a special provision
focusing just on the carriage of local
broadcast signals. Moreover, this
provision addresses both the primary
concern of carriage and the secondary
concerns of the terms of carriage. Based
on these concerns, we believe that all
qualified local commercial broadcast
stations should have the minimal
protection afforded by Section 614.
Further, we also continue to believe that
any broadcast station that is eligible for
must-carry status, although it may be
carried pursuant to a retransmission
consent agreement must, therefore, be
carried in the entirety, unless carriage of
specific programming is prohibited,
pursuant to our rules relating to network
nonduplication, syndicated exclusivity,

25The Conference Report states that “the must-
carry and channel positioning provisions 1n the bill
are the only means to protect the federal system of
television allocations, and to promote competition
in local markets * * *. Given the current economic
condition of free, local over-the-air broadcasting, an
affirmative must-carry requirement is the only
effective mechanism to promaote the overall public
interest.”
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sports programming or similar
regulations.

71. The Report and Order concluded
that Section 614(b)(3) requires carriage
in the entirety of any broadcast station
carried on the cable system. However,
upon reconsideration, we believe that
the ability of a broadcaster and cable
system to negotiate and agree to carriage
of less than the entire signal is
permitted only where Section 614 is
inapplicable, Specifically, as pointed
out by NCTA, Section 614 applies only
to qualified local commercial television
signals (including qualified LPTV
stations), and does not apply to either
non-local or non-qualified local
commercial broadcast signals.
Therefore, where the broadcaster’s
signal is not eligible for must-carry
rights, either by failure to meet the
requisite definitions or because the
broadcast station is outside the local
market (ADI), and where, therefore
Section 614 is inapplicable, the
broadcaster’s rights to freely negotiate
for the carriage of that signal pursuant
to retransmission consent includes the
right to negotiate for partial carriage of
the signal.

72. Section 325 states that no cable
system or other multichannel video
programming distributor shall without
consent retransmit “the signal of a
broadcasting station, or any part thereof,
* = *"In contrast, Section 614(b)(3)(B),
the must-carry provision, states that the
cable operator shall carry “the entirety
of the program schedule * * *.”
Further, Section 325(b)(4) states that if
a station elects retransmission consent,
“the provisions of section 614 shall not
apply to the carriage of the signal of
such station by such cable system.”
While, at first blush, the statutory
language appears to permit broadcasters
to negotiate with cable operators for
retransmission consent for any part of
their signal (i.e., any programs), we now
believe that a more correct and
harmonious reading of Section 614 and
325 together leads to an interpretation
that Congress intended cable systems to
carry all the programming of must-carry
eligible stations regardless of whether
the broadcast station opts for must-carry
status or not. While it is clear under
Section 325 that some negotiated partial
carriage is permitted, Section 325 does
not mandate the availability of partial
carriage in all negotiations. Given this
fact, and the congressional emphasis on
full carriage for must-carry qualified
stations (discussed above), we believe
the statutory provisions read in concert
suggest that qualified must-carry
stations should, as a matter of policy, be
carried in their entirety even if they are

carried pursuant to retransmission
consent.

73. This interpretation is bolstered by
Congress’ direction to the Commission
in Section 325(b)(3)(A) to fashion
“regulations to govern the exercise by
television broadcast stations of the right
to grant retransmission consent under
this subsection and of the right to signal
carriage under section 614." By
including this provision in Section 325,
we believe that Congress recognized the
interplay between the two sections and
gave the Commission authority to fill in
regulatory gaps. Thus, at the very least,
the Commission has the flexibility to
require carriage in the entirety for
qualified must carry stations carried
pursuant to retransmission consent to
ensure that the basic underlying
objectives of the 1992 Cable Act relating
to local broadcast service would be
fulfilled. Otherwise, the statutory goals
at the heart of Sections 614 and 325—
to place local broadcasters on a more
even competitive level and thus help
preserve local broadcast service to the
public—could easily be undermined.

74. The Senate Report confirms this
interpretation by stating that the “rights
granted to stations under section 325
and under section 614 and 615 can be
exercised harmoniously, and it
anticipates that the FCC will undertake
to promulgate regulations which will
permit the fullest applications of
whichever rights each television station
elects to exercise.” We believe that our
rules should provide the wildest
possible range of opportunity for both
broadcast stations and cable operators,
where the must-carry provisions are not
applicable. Thus, any station which is
eligible for must-carry status must be
carried, if at all, in its entirety regardless
of whether the station elects must-carry
or retransmission consent. Similarly,
any station which is not eligible for
must-carry status under Section 614,
because it is not a local commercial
broadcast station, or does not qualify
under the definitions of Section 614,
may negotiate for partial carriage. Thus,
we conclude, based upon a reading of
both Sections 614 and 325, that
broadcast stations whose signals are
entitled to must-carry but are instead
carried pursuant to retransmission
consent are not permitted to negotiate
for carriage of less than their entire
signal. We note that this interpretation
of the statute is supported by the
legislative history which notes that the
retransmission consent provision was
drafted in such a way as to promote the
*‘established relationships between
broadcasters and cable systems,” and to
“minimize unnecessary disruption to
broadcasters and cable operators.”

75. The 1992 Cable Act was specific
in stating that ““[c]able systems carrying
the signals of broadcast stations,
whether pursuant to an agreement with
the station or pursuant to the provisions
of [must-carry], will continue to have
the authority to retransmit the programs
carried on those signals under the
section 111 compulsory license.” The
Committee emphasized Hat nothing in
the 1992 Cable Act was “intended to
abrogate or alter existing program
licensing agreements between
broadcaster and program suppliers, or to
limit the terms of existing or future
licensing agreements.”

76. We continue to intepret
retransmission consent as a new right
given to the broadcaster under the terms
of the 1992 Cable Act and as a right
separate from the right of the underlying
copyright holder and do not believe that
our reconsideration decision in any way
undermines the separate nature of these
rights or creates a conflict between
commumications and copyright based
policies. Congress indicated that it
intended “‘to establish a marketplace for
the disposition of the rights to
retransmit broadcast signals.” As stated
in the Report and Order, the right
involved is one which may be freely
bargained away in future programming
contracts. Although NAB and INTV
argue that carriage in the entirety is
required to ensure the continued
validity of both the retransmission
consent right and the current
compulsory copyright, we do not see
how providing broadcasters and cable
operators with additional flexibility to
negotiate retransmission agreements for
signals not eligible for must-carry status
algers the nature of the rights granted
under Sections 325 and 614 in any way.
Indeed, according this additional
flexibility is consistent with interpreting
the right in question as a new right
subject to the control of the station
licensee. To the extent these rights have
been bargained away, the remaining
rights that have not been disposed of
still remain under the control of the
station involved. As noted in paragraph
99, a contrary interpretation would not
only deprive broadcasters and cable
operators of the ability to negotiate
mutually advantageous arrangements for
the carriage of portions of distant signals
but would negate the functioning of
various portions of Section 111 of the
Copyright Act and of the Commission's
rules which specifically contemplate the
possibility that portions of distant
signals may be carried. Accordingly, we
interpret Section 325 to provide that
broadcasters may bargain with cable
operators for the right to carriage of any |
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part of the broadcast signal provided
that such station is not eligible under
the provisions of Section 614, either
because it is not a local commercial
broadcast signal or it does not qualify
for mandatory carriage. ‘‘Carriage in the
entirety’ remains a requirement with
respect to signals eligible for mandatory
carriage under the provisions of Section
614, Sections 76.62(a) and 76.64(k) are
being revised to reflect this change.

E. Retransmission Consent Contracts

77. In the Report and Order we
specifically prohibited exclusive
retransmission consent agreements
between television broadcast stations
and cable operators. This provision
forbids a television station from making
an agreement with one MVPD for
carriage, exclusive of other MVPDs.
After reviewing the comments filed in
response to the Notice, we concluded
that this prohibition is necessary in light
of the concerns that led Congress to
regulate program access and cable signal
carriage agreements. We then stated that
we would revisit the issue in three
years. We reject petitioners arguments
that prohibiting exclusive
ratransmission consent agreements is
rot warranted and is not supported by
the 1992 Cable Act. We are adding a
new paragraph (m) to § 76.64 of our
rules to reflect this decision. As we
indicated in the Report and Order, we
will consider the need for such a
prohibition against exclusive
retransmission consent agreements in
three years.

F. Other Matters

78, Retransmission Consent and
Network Nonduplication Protection. In
the Report and Order, we concluded
that local television stations electing
retransmission consent should continue
to be entitled to invoke network
nonduplication or syndicated
exclusivity protection, whether or not
they are carried by the cable system.
Commenters had sought to eliminate
exclusivity rights for stations choosing
retransmission consent. We found,
however, that the legislative history
addressed this matter and that Congress
intended for exclusivity protection to
apply under its regulatory framework.

79. We affirm our decision to allow
stations electing retransmission consent
to assert network nonduplication or
syndicated exclusivity protection as
provided in the rules.26 We observe that

*® We note that we also considered whether to
modify the geographic zone applicable to
exclusivity protection to make it consistent with the
definition of a local television market as the ADI,

&s specified in the 1992 Cable Act. We declined to
make such a change.

this issue was considered earlier in this
proceeding in response to a petition
from NCTA, which we denied in the
Report and Order. Parties have provided
no new arguments nor additional
evidence to convince us that our
decision conflicts with the intent of
Congress. We also do not find that there
is a conflict between retransmission
consent rights and exclusivity rights.
Network nonduplication and syndicated
exclusivity rights protect the exclusivity
that broadcasters have acquired from
their program suppliers, including their
network partners, while retransmission
consent allows broadcasters to control
the redistribution of their signals. Both
policies promote the continued
availability of the over-the-air television
system, a substantial government
interest in Congress’ view.

80. We also note that cable operators
believe that broadcasters have an
advantage in the negotiations for
retransmission agreements due to their
ability to assert their exclusivity rights,
while broadcasters believe the reverse.
Local broadcast stations are an
important part of the service that cable
operators offer and broadcasters rely on
cable as a means to distribute their
signals. Thus, we believe that there are
incentives for both parties to come to
mutually beneficial arrangements.
Moreaver, the allegations that local
stations electing retransmission consent
would not be carried due to their
inability to successfully negotiate
agreements with cable operators and
then assert their exclusivity rights and
deprive subscribers of programming was
speculative at the time the
reconsideration petitions were filed.
Now that the retransmission consent
provisions are in effect, there is no
evidence that subscribers are being
deprived of network programming. We
note that there are only Wmited
situations where local stations are not
carried. Therefore, the dire
consequences predicted do not exist and
we continue to believe that stations
should receive the exclusivity
protection to which they are entitled.
IV. Administrative Matters
Regulatory Flexibility Analysis

81. Pursuant to the Regulatory
Flexibility Act of 1980, the Commission
included a final analysis in the Report
and Order detailing (i) the need for and
purpose of the rules, (ii) the summary of
issues raised by public comment in
response to the initial regulatory
flexibility analysis, Commission
assessment, and changes made as a
result, and (iii) significant alternatives
considered and rejected. No substantive

changes have occurred pertaining to the
final analysis as a result of the petitions
for reconsideration.

Paperwork Reduction Act

82. The proposal contained herein has
been analyzed with respect to the
Paperwork Reduction Act of 1980 and
found to impose a new or modified
information collection requirement on
the public. Implementation of any new
or modified requirement will be subject
to approval by the Office of
Management and Budget as prescribed
by the Act.

Ordering Clauses

83. Accordingly, it is ordered, That
pursuant to the authority contained in
Sections 4 (i) and (j), and 303 of the
Communications Act of 1934, as
amended, and the Cable Television
Consumer Protection and Competition
Act of 1992, Pub. L. 102-385, Parts 73
and 76 of the Commission Rules, 47
CFR.Parts 73 and 76 are amended as set
forth below.

84. It is further ordered, That rule
provisions of Part 76 of the rules set
forth below shall be effective 30 days
after publication in the Federal
Register. Rule provisions of Part 73 of
the rules set forth below shall be
effective upon approval from OMB.

85. It is further ordered, That §§ 76.62
and 76.64 of the Commission's rules
which were stayed by Order of the
Commission on October 5,1993 are
revised as indicated below and the Stay
Order is lifted as of the effective date of
these rules.

86. It is further ordered, That the
petitions for reconsideration are granted
in part and denied in part only to the
extent indicated in this Memorandum
Opinion and Order, except that the
Petition for Reconsideration filed by
Western Broadcasting of Puerto Rico is
dismissed without prejudice.

List of Subjects
47 CFR Part 73

Radio broadcasting.
47 CFR Part 76

Cable television.

Federal Communications Commission.
William F. Caton,
Acting Secretary.

Amendatory Text

Part 73 of Chapter I of Title 47 of the
Code of Federal Regulation is amended
as follows:
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PART 73—BROADCAST RADIO
SERVICES

1. The authority citation for part 73 is
revised to read as follows:

Authority: Secs. 303, 48 Stat., as amended,
1082; 47 U.S.C. 154, as amended.

2. Section 73.3526 is amended by
adding paragraph (g) to read as follows:

§73.3526 Local public inspection file of
commercial stations.
* * * * *

(g) Statements of a commercial
television station's election with respect
to either must-carry or retransmission
consent as defined in § 76.64 of this
chapter shall be retained in the public
file of the television station for the
duration of the three year election
period to which the statement applies.

3. Section 73.3527 is amended by
adding paragraph (g) to read as follows:

§73.3527 Local public inspection file of
noncommercial educational stations.
* - * * *

(g) Noncommercial television stations
requesting mandatory carriage on any
cable system pursuant to § 76.56 of this
chapter shall place a copy of such
request in its public file and shall retain
both the request and relevant
correspondence for the duration of any
period to which the statement applies.

Part 76 of Chapter I of Title 47 of the
Code of Federal Regulations is amended
as follows:

PART 76—CABLE TELEVISION
SERVICE

1. The authority citation of part 76 is
. revised to read as follows:

Authority: Secs. 2, 3, 4, 301, 303, 307, 308,
309, 48 Stat., as amended, 1064, 1065, 1066,

1081, 1082, 1083, 1084, 1085, 1101; 47 U.S.C.

§152, 153, 154, 301, 303, 307, 308, 309; Secs.
612, 614-615, 623, 632 as amended, 106 Stat.
1460, 47 U.S.C. 532; Sec. 623, as amended,
106 Stat. 1460; 47 U.S.C. 532, 533, 535, 543,
552,

2. Section 76.7(c)(4) (i), (ii), and (iii)
are revised and a new. paragraph
(c)(4)(iv) is added to read as follows:

§76.7 Special relief and must-carry

complaint procedures.
* * * * *
(c) * k %

(4)(i) Must-carry complaints filed
pursuant to § 76.61(a) (Complaints
regarding carriage of local commercial
television stations) shall be
accompanied by the notice from the
complainant to the cable television
system operator (§ 76.61(a)(1)), and the
cable television system operator’s
response (§ 76.61(a)(2)), if any. If no

timely response was received, the
complaint should so state.

(ii) Must-carry complaints filed
pursuant to § 76.61(b) (Complaints
regarding carriage of qualified local NCE
television stations) should be
accompanied by any relevant
correspondence between the
complainant and the cable television
system operator.

(iii) No must-carry complaint filed
pursuant to § 76.61(a) (complaints
regarding local commercial television
stations) will be accepted by the
Commission if filed more than sixty (60)
days after the date of the specific event
described in this paragraph. Must-carry
complaints filed pursuant to § 76.61(a)
should affirmatively state the specific
event upon which the complaint is
based, and shall establish that the
complaint is being filed within sixty
(60) days of such specific event. With
respect to such must-carry complaints,
the specific event shall be

(A) The denial by a cable television
system operator of request for carriage
or channel position contained in the
notice required by § 76.61(a)(1), or

(B) The failure to respond to such
notice within the time period allowed
by § 76.61(a)(2).

(iv) With respect to must-carry
complaints filed pursuant to § 76.61(b),
such complaints may be filed at any
time the complainant believes that the
cable television system operator has
failed to comply with the applicable
provisions of subpart D of this part.

* * * - *

3. Section 76.55 is amended by
revising paragraph (a)(2), adding a note
after paragraph (a)(3)(iii), adding new
paragraph (b)(3), a note following
paragraph (d)(6), and revising the note
following paragraph (e)(3), to read as
follows:

§76.55 Definitions applicable to the must-
carry rules.
* * * * *

(@) * * *

(2) Is owned and operated by a
municipality and transmits
noncommercial programs for
educational programs for educational
purposes, as defined in § 73.621 of this
chapter, for at least 50 percent of its
broadcast week.

(3) * & %

(i) * %

Note to paragraph (a): For the purposes of

" §76.55(a), “'serving the franchise area will

be based on the predicted protected contour
of the NCE translator.

(b) * * N

(3) Notwithstanding the provisions of
this section, a cable operator shall not

be required to add the signal of a
qualified local noncommercial
educational television station not
already carried under the provision of
§ 76.56(a)(5), where such signal would
be considered a distant signal for
copyright purposes unless such station
agrees to indemnify the cable operator
for any increased copyright liability
resulting from carriage of such signal on
the cable system.

* * * * *

(d]t * *
(B)t * %

Note to paragraph (d): For the purposes of
this section, a good quality signal shall mean
a signal level of either -45 dBm for UHF
signals or -49 dBm for VHF signals at the
input terminals of the signal processing
equipment, or a baseband video signal. g

(e) * & *

(3) x * %

Note to paragraph (e): For the 1993 must-
carry/retransmission consent election, the
ADI assignments specified in the 1991-1992
Television Market Guide will apply.

* * * * *

4, Section 76.56 is amended by
revising paragraphs (a)(1)(iii), (a)(5) and
(b)(1) to read as follows:

§76.56 Signal carriage obligations.

(a) AN LS

(1) * x N

(iii) Systems with more than 36 usable
activated channels shall be required to
carry the signals of all qualified local
NCE television stations requesting
carriage, but in any event at least three
such signals; however a cable system
with more than 36 channels shall not be
required to carry an additional qualified
local NCE station whose programming
substantially duplicates the
programming of another qualified local
NCE station being carried on the system.
* * * * *

(5) Notwithstanding the requirements
of paragraph (a)(1) of this section, all
cable operators shall continue to
provide carriage to all qualified local
NCE television stations whose signals
were carried on their systems as of
March 29, 1990. In the case of a cable
system that is required to import a
distance qualified NCE signal, and such
system imported the signal of a
qualified NCE station as of March 29,
1990, such cable system shall continue
to import such signal until such time as
a qualified local NCE signal is available
to the cable system. This requirements
may be waived with respect to a
particular cable operator and a
particular NCE station, upon the written
consent of the cable operator and the
station.

(b)*tﬂ
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(1) A cable system with 12 or fewer
usable activated channels, as defined in
§ 76.5(00), shall carry the signals of at
least three qualified local commercial
television stations, except that if such
system serves 300 or fewer subscribers
it shall not be subject to these
requirements as long as it does not
delete from carriage the signal of a
broadcast television station which was
carried on that system on October 5,
1992. :

* * * * »

5. Section 76.57(a) is revised to read
as follows:

§76.57 Channel positioning.

(a} At the election of the licensee of
a local commercial broadcast television
station, and for the purpose of this
section, a qualified low power television
station, carried in fulfillment of the
must-carry obligations, a cable operator
shall carry such signal on the cable
system channel number on which the
local commercial television station is
broadcast over the air, or on the channel
on which it was carried on July 19,
1985, or on the channel on which it was
carried on January 1, 1992.

* * - x »

6. Section 76.60 is amended by
adding a new paragraph (c) to read as
follows:

§76.60 Compensation for carriage.

® * * * *

(c) A cable operator may accept
payments from stations pursuant to a
retransmission consent agreement, even
if such station will be counted towards
the must-carry complement, as long as
all other applicable rules are adhered to.

7. Section 76.62(a) is revised to read
as follows:

§76.62 Manner of carriage.

(a) Cable operators shall carry the
entirety of the program schedule of any
television station (including low power
television stations) carried by the
system unless carriage of specific
programming is prohibited, and other
programming authorized to be
substituted, under § 76.67 or subpart F
of part 76, or unless carriage is pursuant
to a valid retransmission consent
agreement for the entire signal or any
portion thereof as provided in § 76.64.

8. Section 76.64 is amended by
revising paragraphs (b)(2) (e), (f)(4) and
(k) and by adding paragraphs (1), (m)
and (n) to read as follows:

§76.64 Retransmission consent.

¥ » * * *

(b)' * x

(2) The multichannel video
programming distributor obtains the
signal of a superstation that is
distributed by a satellite carrier and the
originating station was a superstation on
May 1, 1991, and the distribution is
made only to areas outside the local
market of the originating station; or
* * * * *

(¢) The retransmission consent
requirements of this section are not
applicable to broadcast signals received
by master antenna television facilities or
by direct over-the-air reception in
conjunction with the provision of
service by a multichannel video
program distributor provided that the
multichannel video program distributor
makes reception of such signals
available without charge and at the
subscribers option and provided further
that the antenna facility used for the
reception of such signals is either
owned by the subscriber or the building
owner; or under the control and
available for purchase by the subscriber
or the building owner upon termination
of service.

* n =

(4) New television stations shall make
their initial election any time between
60 days prior to commencing broadcast
and 30 days after commencing
broadcast; such initial election shall
take effect 90 days after they are made.
* * * * *

(k) Retransmission consent
agreements between a broadcast station
and a multichannel video programming
distributor shall be in writing and shall
specify the extent of the consent being
granted, whether for the entire signal or
any portion of the signal.

(1) A cable system commencing new
operation is fequired to notify all local
commercial and noncommercial
broadcast stations of its intent to
commence service. The cable operator
must send such notification, by certified
mail, at least 60 days prior to
commencing cable service. Commercial
broadcast stations must notify the cable
system within 30 days of the receipt of
such notice of their election for either
must-carry or retransmission consent
with respect to such new cable system.
If the commercial broadcast station
elects must-carry, it must also indicate
its channel position in its election
statement to the cable system. Such
election shall remain valid for the
remainder of any three-year election
interval, as established in § 76.64(f)(2).
Noncommercial educational broadcast
stations should notify the cable operator
of their request for carriage and their
channel position. The new cable system
must notify each station if its signal

quality does not meet the standards for
carriage and if any copyright liability
would be incurred for the carriage of
such signal. Pursuant to § 76.57(e), a
commercial broadcast station which
fails to respond to such a notice shall be
deemed to be a must-carry station for
the remainder of the current three-year
election period.

(m) Exclusive retransmission consent
agreements are prohibited. No television
broadcast station shall make an
agreement with one multichannel
distributor for carriage, to the exclusion
of other multichannel distributors.

(n) A multichannel video
programming distributor providing an
all-band FM radio broadcast service (a
service that does not involve the
individual processing of specific
broadcast signals) shall obtain
retransmission consents from all FM
radio broadcast stations that are
included on the service that have
transmitters located within 92
kilometers (57 miles) of the receiving
antenna for such service. Stations
outside of this 92 kilometer (57 miles)
radius shall be presumed not ta be
carried in an all-band reception mode
but may affirmatively assert
retransmission consent rights by
providing 30 days advance notice to the
distributor.

[FR Doc. 94-29443 Filed 12-2-94; 8:45 am)|
BILLING CODE 6712-01-M

OFFICE OF PERSONNEL
MANAGEMENT

48 CFR Chapter 16

RIN 3206-AG35

Federal Employees Health Benefits
Program; Interest Assessment on
Audit Findings

AGENCY: Office of Personnel
Management.

ACTION: Interim regulations with request
for comments.

SUMMARY: The Office of Personnel
Management (OPM) is issuing interim
regulations to clarify its intentions
concerning the assessment of interest on
monies due the Federal Employees
Health Benefits (FEHB) Program when a
comprehensive medical plan (CMP)
submits defective cost or pricing data to
support its community rate. This
clarification is necessary because a few
FEHB Program carriers are
misinterpreting OMP’s current
regulations. 4
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DATES: Interim regulations are effective
January 4, 1995. Comments must be
received on or before February 3, 1995.
ADDRESSES: Written comments may be
sent to Lucretia F. Myers, Assistant
Director for Insurance programs,
Retirement and Insurance Group, Office
of Personnel Management, P.O. Box 57,
Washington, DC 20044; delivered to
OPM, Room 4351, 1900 E Street NW.,
Washington, DC; or FAXed to (202)
606-0633.

FOR FURTHER INFORMATION CONTACT:
Mary Ann Mercer, (202) 606—-0191.
SUPPLEMENTARY INFORMATION: Recent
final audit reports on community-rated
plans issued by OPM’s Office of
Inspector General include monetary
findings based on interest income lost to
the FEHB Program because of FEHB
Program carrier overcharges. A few
carriers have questioned the period
covered by the interest charges assessed
by OPM. Specifically, they question
OPM's policy of charging interest on the
overcharges from the date the
Government pays the inflated rate to the
date of the carrier’s full repayment to
the Government. They believe that, in
the absence of a specific contractual
provision, OPM should charge interest
not from the date of the overpayment by
the Government, but from 30 days after
its first written demand, as provided in
the Federal Acquisition Regulation
(FAR) general interest clause at 52.232—
17. Because the monetary findings are
significant in value, OPM is issuing
these regulations to clarify its policy.

In FEHB Program contracts with
CMP's using community rates,
premiums and subscription income are
determined on the basis of community
rating. A community rate is deemed the
equivalent of the FAR's description of
an established catalog or market price.
Each CMP certifies to the accouracy of
its pricing; or, if granted an exemption
by OPM, represents that all the
statements made on or attached to its SF
1412, Claim for Exemption from
Submission of Certified Cost or Pricing
Data, are correct. If, upon audit, it is
determined that the rates are not correct
and the carrier has overcharged the
FEHB Program, OPM assesses an
interest charge in accordance with FAR
52.215-23, Price Reduction for
Defective Cost or Pricing Data—
Modifications. This provision allows the
contracting officer to charge simple
interest on the amount of the
overpayment computed from the date
the overpayment is made to the
contractor to the date the Government is
repaid by the contractor.

FAR 52.215-23 applies to contract
modifications involving a price

adjustment exceeding $100,000, but
does not apply to modifications for
which the price is (1) based on adequate
price competition; (2) based on
established catalog or market prices of
commercial items sold in substantial
quantities to the general public; or (3)
set by law or regulation. OPM applies
this clause as follows: A community rate
is deemed the equivalent of an
established catalog or market price;
however, the defective community rates
constitute that part of the quoted rate
that does not fall within the catalog or
market part of the price. Had the carrier
priced the FEHB contract correctly
according to the catalog or market price,
this clause would not become operative.
The defective portion of the rate is not
a market or catalog price; that is, the
defective portion is a modification to
the catalog or market price. Since the
carrier did not comply with the terms of
its submission, it is responsible for
correcting the price so that it is the
catalog or market price and for making
the government whole by paying
interest from the date the government
was overcharged.

By restating this interest provision in
a specific clause in the FEHB Program
acquisition regulations at FEHBAR
1652.215-70, OPM makes it clear that
its policy is to charge interest from the
date it pays the carrier the higher rate
to the date the full repayment is made
to OPM.

Waiver of Notice of Proposed
Rulemaking

Pursuant to section 553(b)(3)(A) of
title 5 of the U.S. Code, I find that good
cause exists for waiving the general
notice of proposed rulemaking. The
notice is being waived because the
regulations simply interpret rules and
clarify OPM’s current policy with
respect to the assessment of interest on
amounts that become payable by the
contractor to the FEHB Fund.

E.O. 12866, Regulatory Review

This rule has been reviewed by OMB
in accordance with E.O. 12866.

Regulatory Flexibility Act

I certify that this regulation will not
have a significant economic impact on
a substantial number of small entities
because it merely reiterates and clarifies
OPM'’s existing policy.
List of Subjects in 48 CFR Part 1652

Administrative practice and
procedure, Government employees,
Health facilities, Health insurance,
Health professions, Hostages, Reporting
and recordkeeping requirements,
Retirement.

U.S. Office of Personnel Management.
Lorraine A. Green,
Deputy Director.

Accordingly, OPM is amending
Chapter 16 of Title 48, Code of Federal
Regulations, as follows:

Chapter 16—0ffice of Personnel
Management Federal Employees Health
Benefits Acquisition Regulation

PART 1601—FEDERAL ACQUISITION
REGULATIONS SYSTEM

1. The authority citation for 48 CFR
part 1652 continues to read as follows:

Authority: 5 U.S.C. 8913; 40 U.S.C. 486(c);
48 CFR 1.301.

2. In the clause under section
1652.215-70, the heading is revised and
two sentences are added to the end to
read as follows:

§1652.215-70 Rate Reduction for
Defective Pricing or Defective Cost or
Pricing Data.

* * * * *

Rate Reduction for Defective Pricing or
Defective Cost or Pricing Data (Oct 1994)

* * * When the Contracting Office
determines that the Carrier did not charge a
market price and the Government is entitled
to a refund, the refund shall bear simple
interest from the date the overcharge was
paid by the Government to the Carrier until
the date the overcharge is liquidated. In
calculating the amount of interest due, the
quarterly rate determinations by the
Secretary of the Treasury under the authority
of 26 U.S.C. 6621(a)(2) applicable to the
periods the overcharge was retained by the
Carrier shall be used.

(End of Clause)

[FR Doc. 94-29810 Filed 12-2-94; 8:45 am]
BILLING CODE 6325-01-M

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17
RIN 1018-ABS7

Endangered and Threatened Wildlife
and Plants; Endangered Status for
Three Hawaiian Plant Species of the
Genus Melicope

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Final rule.

SUMMARY: The U.S. Fish and Wildlife
Service (Service) designates endangered
status pursuant to the Endangered
Species Act of 1973, as amended (Act),
for three plants in the genus Melicope
(alani): M. adscendens, M. balloui, and
M. ovalis. All three species are endemic
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to the slopes of Haleakala on the island
of Maui, Hawaiian Islands. The three
plant species and their habitats have
been variously affected or are currently
threatened by habitat degradation and
damage to plants by feral and domestic
animals (cattle and/or pigs), and/or by
competition for space, light, water, and
nutrients by naturalized, introduced
vegetation. Due to the small number of
existing individuals and their very
narrow distributions, these species and
their populations are vulnerable to
reduced reproductive vigor and/or an
increased likelihood of extinction from
stochastic events. This final rule
implements the Federal protection and
recovery provisions provided by the
Act.

EFFECTIVE DATE: January 4, 1995,
ADDRESSES: The complete file for this
final rule is available for public
inspection, by appointment, during
normal business hours, at the U.S. Fish
and Wildlife Service, Pacific Islands
Office, 300 Ala Moana Boulevard, Room
6307, P.O. Box 50167, Honolulu, Hawaii
96850.

FOR FURTHER INFORMATION CONTACT:
Robert P. Smith, Field Supervisor, at the
above address (808/541-2749),

SUPPLEMENTARY INFORMATION:
Background

Melicope adscendens, M. balloui, and
M. ovalis, members of the citrus family
(Rutaceae), are endemic to the slopes of
Haleakala on the island of Maui,
Hawaiian Islands. The island of Maui
comprises remnants of two large shield
volcanoes, the older West Maui Volcano
on the west and the larger and much
younger Haleakala Volcano on the east.
These two volcanoes and the connecting
isthmus formed by lava flows make up
an island 1,888 square kilometers (sq
km) (729 sq miles (mi)) in area.
Haleakala, on East Maui, erupted just
200 years ago and has an elevation of
3,055 meters (m) (10,023 feet (ft)).
Haleakala still retains its classic shield
shape and has somewhat less diverse
vegetation than the older and more
eroded West Maui Mountains. Rainfall
on Haleakala averages about 890
centimeters (cm) (350 inches (in)) per
year, with the mountain’s windward
(northeastern) slope receiving the most
precipitation. However, Haleakala’s
inner crater is a dry cinder desert
because it is above the level at which
precipitation develops and is sheltered
from moisture-laden winds (Gagne and
Cuddihy 1990).

Melicope adscendens occurs in
Nestegis sandwicensis (Olopua)
Lowland Mesic Forest. This vegetation
type, which includes co-dominant

Pleomele auwahiensis (hala pepe), now
exists as scattered patches, much of the
original area having been converted to
pasture land. This forest occurs between
the elevations of 30 and 1,600 m (100
and 5,250 ft). Rain falls mostly from
October to March, and substrates are
well-drained. Melicope balloui and M.
ovalis occur in Acacia koa/Metrosideros
polymorpha (Koa/’Ohi’a) Montane Wet
Forest. This plant community occurs
between the elevations of 1,200 and
2,200 m (3,900 and 7,200 ft). Annual
rainfall is over 2,500 millimeters (mm)
(98 in) and is evenly distributed
throughout the year. The climate is
warm, and frequent afternoon fog often
results in fog drip. Substrates are
volcanic with well developed soil. This
is a highly stratified community,
comprising, in order of canopy height:
koa (up to 40 m tall); 'ohi‘a (up to 30

m tall); several native tree species (10 to
20 m tall); Cibotium (hapu'u)
(understory canopy); and shrubs, herbs,
ferns, and mosses (shade-tolerant
understory) (Gagne and Cuddihy 1990;
Hawaii Heritage Program (HHP) 1992a,
1992c¢, 1992d, 1992f).

The only known extant population of
Melicope adscendens and one of two
populations of M. balloui are located on
privately owned land. The only known
extant population of M. ovalis and the
second population of M. balloui are in
Haleakala National Park, which is
owned by the Federal Government (HHP
1992a, 1992c, 1992d, 1992f).

Discussion of the Three Species

Melicope adscendens was first
collected by Charles Noyes Forbes at
Auwahi on the southwestern slopes of
Haleakala in 1920. Harold St. John and
Edward P. Hume (St. John 1944) later
named and described the species as
Pelea adscendens, choosing the specific
epithet to describe the habit of the plant.
Thomas G. Hartley and Benjamin C.
Stone (1989, Stone et al. 1990, Wagner
et al. 1990) synonymized the genus
Pelea with Melicope, resulting in M.
adscendens, the current name for this
species.

Melicope adscendens is a sprawling
shrub with long, slender branches
covered with gray hairs when young
and becoming hairless when older. New
growth is covered with many fine,
yellowish to golden brown hairs. The

- opposite, widely spaced, leathery to

papery, elliptic leaves measure 1.5 to
6.5 cm (0.6 to 2.6 in) long and 1 to 4

cm (0.4 to 1.6 in) wide and have petioles
0.6 to 1.6 cm (0.2 to 0.6 in) long. Both
upper and lower surfaces of mature
leaves are hairless. Each flower cluster
is on a main stalk 13 to 17 mm (0.5 to
0.7 in) long and comprises one to three

flowers on individual stalks usually 4 to
8 mm (0.2 to 0.3 in) long. Only female
flowers have been observed, and each
consists of four sepals about 3.5 mm (0.1
in) long, four petals about 5 mm (0.2 in)
long, an eight-lobed nectary disk, eight
reduced and nonfunctional stamens,
and a hairless four-celled ovary. The 14
to 15 mm (0.6 in) wide fruit is made up
of 4 distinct follicles (dry fruits splitting
along one side) 7 to 7.5 mm (0.3 in)
long. Sepals and petals remain attached
to the mature fruit. The endecarp (inner
fruit wall) and the wrinkled exocarp
(outer fruit wall) are both hairless.
Melicope adscendens is distinguished
from other species of the genus by its
habit, the distinct follicles of its fruit,
and the persistent (remaining attached)
sepals and petals (Stone 1969, Stone et
al. 1990).

Melicope adscendens has been found
only on the island of Maui on the
southwestern slope of Haleakala. Two
plants, separated by an unspecified
distance, were found by Forbes in 1920,
Today, one of these plants is still known
to exist near Puu Ouli on privately
owned land; the other plant has not
been relocated. This species typically
grows in Olopua Lowland Mesic Forest
with hala pepe as a co-dominant at
elevations between 914 and 1,200 m
(3,000 and 3,900 ft). Associated taxa
include Chamaesyce celastroides var.
lorifolia (*akoko), Dodonaea viscosa
(a’ali’i), Pouteria sandwicensis (‘ala’a),
and Styphelia tameiameiae (pukiawe).
The plant grows next to a water pipeline
on land used as a cattle (Bos taurus)
ranch. Major threats are habitat damage
and trampling by cattle, competition
with the alien plant species Lantana
camara (lantana) and Pennisetum
clandestinum (Kikuyu grass}, and
reduced reproductive vigor and/or
extinction from stochastic events due to
the existence of only one known
population with one individual.
Potential threats include habitat
degradation and damage to plants by
feral axis deer (Axis axis), goats (Capra
hircus), feral pigs (Sus scrofa), black
twig borer (Xylosandrus compactus),
fire, and ranch activities (such as water
pipeline maintenance) (HHP 1992a; Art
Medeiros, Haleakala National Park,
Robert Hobdy, Hawaii Department of
Land and Natural Resources, and Steve
Perlman, Hawaii Plant Conservation
Center, pers. comms., 1992).

Melicope balloni was first collected by
Horace Mann, Jr., and William Tufts
Brigham in 1864 or 1865. When
Wilhelm Hillebrand (1888) named this
plant Pelea mannii, he cited this
specimen as well as a specimen which
is now thought to be P. peduncularis. If
Mann and Brigham's specimen is
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chosen as the type of P. mannii, the
correct name for the taxon will be M.
mannii, and M. balloui will become a
synonym (Stone et al. 1990). When
naming P. balloui, Rock (1913) based his
name on a specimen he had collected in
1910. Rock chose the specific epithet to
honor Howard M. Ballou, who corrected
the proof sheets of his landmark book
on Hawaiian indigenous trees (Rock
1913). The specimen St. John cited as
the type when he named and described
P. ukuleleensis actually comprised
material of both P. balloui and P.
clusiaefolia, both previously validly
published names (Stone 1963).
Following the transfer of the genus
Pelea to Melicope (Hartley and Stone
1989, Wagner et al. 1990), authors of the
current treatment of the Hawaiian
members of the genus (Stone et al. 1990)
now consider P. balloui and P.
ukuleleensis to be synonyms of M.
balloui.

Melicope balloui is a small tree or
shrub, the new growth of which has
yellowish brown woolly hairs and waxy
scales. Plant parts later become nearly
hairless. Leaves are opposite, leathery,
inversely ovate to elliptic, 5 to 10 cm
(2.0t0 3.9 in) long,3to 7 cm (1.2 to 2.8
in) wide, and have petioles 1.0 to 2.6 cm
(0.4 to 1.0 in) long. The upper and lower
surfaces of mature leaves are hairless
except along the midrib of the lower
surface. Each flower cluster is on a main
stalk 3 to 16 mm (0.1 to 0.6 in) long and
comprises five to nine flowers on
indjvidual stalks about 5 mm (0.2 in)
long. Only female flowers have been
observed, and each consists of four
sepals about 3 mm (0.1 in) long, four
petals about 4 mm (0.2 in) long, an
eight-lobed nectary disk, eight reduced
and nonfunctional stamens, and a four-
celled ovary with many short, fine hairs.
The fruit, a four-lobed capsule 2.5 to 2.7
cm (1.0 to 1.1 in) wide, consists of 1.2
to 1.3 cm (0.5 in) long carpels fused
about a quarter of their length. Sepals
and petals usually remain attached to
the mature fruit. One or two glossy
black seeds about 7 mm (0.3 in) long are
found in each fertile carpel. The exocarp
and endocarp are covered with fine,
short hairs. Melicope balloui is
distinguished from other species of the
genus by the partially fused carpels of
its four-lobed capsule and the usually
persistent sepals and petals (Stone et al.
1990).

Melicope balloui has been found only
on the island of Maui on the northern
and southeastern slopes of Haleakala.
There are two known extant
populations, located approximately 4.0
km (2.5 mi) apart near Puu o Kakae on
privately owned land and in Kipahulu
Valley on federally owned land within

Haleakala National Park. The two
populations are comprised of an
estimated total of no more than 10
individuals. This species typically
grows in koa- and "ohi’a-dominated
Montane Wet Forests at elevations
between 760 and 1,520 m (2,500 and
5,000 ft). Associated taxa include
Coprosma sp. (pilo), Dicranopteris
linearis (uluhe), Joinvillea ascendens
ssp. ascendens (‘ohe), and Peperomia
subpetiolata ('ala’ala wai nui). Major
threats are habitat degradation and
damage to plants by feral pigs and
reduced reproductive vigor and/or
extinction from stochastic events due to
the small number of existing
populations and individuals. Potential
threats include competition with alien
plant taxa, such as Paspalum
conjugatum (Hilo grass) and Psidium
cattleianum (strawberry guava),
susceptibility to black twig borer, and
habitat degradation and damage to
plants by feral goats and axis deer (HHP
1992c, 1992d; Linda Cuddihy, Hawaii
Volcanoes National Park, and A.
Medeiros, pers. comms., 1992).

Based on a specimen collected by
Forbes in the mountains above Hana,
East Maui, St. John (1944) described and
named Pelea ovalis, choosing the
specific epithet to refer to the shape of
the leaves of the species. Hartley and
Stone (1989) synonymized the genus
Pelea with Melicope, resulting in the
combination M. ovalis.

Melicope ovalis is a tree up to 5 m (16
ft) tall. New growth has fine, short,
brownish hairs and soon becomes
hairless. Leaves are opposite, leathery,
broadly elliptic, 8 to 16 cm (3.1 t0 6.3
in) long, 4 to 10 cm (1.6 to 3.9 in) wide,
and have petioles 3to 4 cm (1.2t0 1.6
in) long. The upper and lower surfaces
of the leaves are hairless, and bruised
foliage has an anise odor similar to that
of M. anisata (mokihana). Each flower
cluster is on a main stalk 3 to 12 mm
(0.1 to 0.5 in) long and comprises three
to seven flowers on individual stalks 10
to 13 mm (0.4 to 0.5 in) long. Further
details of the flowers are unknown. The
fruit, a capsule about 1 cm (0.4 in) long
and 1.2 to 1.4 cm (0.5 to 0.6 in) wide,
has carpels that are fused along almost
their entire length. Each fertile carpel
contains one or two glossy black seeds
about 5 mm (0.2 in) long. The exocarp
and endocarp are both hairless,
Melicope ovalis is distinguished from
other species of the genus by the almost
entirely fused carpels of its capsule, its
nonpersistent sepals and petals, and its
well-developed petioles (Stone et al.
1990).

Melicope ovalis has been found only
on the island of Maui on the eastern and
southeastern slopes of Haleakala. There

is one known extant population, located
in Kipahulu Valley in Haleakala
National Park. This species typically
grows in koa- and 'ohi'a-dominated
Montane Wet Forests at elevations
between 850 and 1,430 m (2,800 and
4,700 ft). Associated taxa include
Broussaisia arguta (kanawao),
Cheirodendron trigynum ('olapa), and
Perrottetia sandwicensis (olomea).
Major threats are habitat degradation
and damage to plants by feral pigs and
reduced reproductive vigor and/or
extinction from stochastic events due to
the existence of only one population
and one known individual. Competition
with alien introduced plants such as
Hilo grass and strawberry guava,
susceptibility to black twig borer, and
habitat degradation and damage to
plants by feral goats and axis deer are
potential threats (HHP 1992e, 1992f; L.
Cuddihy and A. Medeiros, pers.
comms., 1992).

Previous Federal Action

Federal action on these plants began
as a result of section 12 of the Act,
which directed the Secretary of the
Smithsonian Institution to prepare a
report on plants considered to be
endangered, threatened, or extinct in the
United States. This report, designated as
House Document No. 94-51, was
presented to Congress on January 9,
1975. In that document, Melicope
balloui {as Pelea balloui) and M. ovalis
(as P. ovalis) were considered to be
endangered. On July 1, 1975, the Service
published a notice in the Federal
Register (40 FR 27823) of its acceptance
of the Smithsonian report as a petition
within the context of section 4(c)(2)
(now section 4(b)(3)) of the Act, and
giving notice of its intention to review
the status of the plant taxa named
therein. As a result of that review, on
June 16, 1976, the Service published a
proposed rule in the Federal Register
(41 FR 24523) to determine endangered
status pursuant to section 4 of the Act
for approximately 1,700 vascular plant
species, including M. balloui (as P.
balloui) and M. ovalis (as P. ovalis). The
list of 1,700 plant taxa was assembled
on the basis of comments and data
received by the Smithsonian Institution
and the Service in response to House
Document No. 94-51 and the July 1,
1975, Federal Register publication.
General comments received in response
to the 1976 proposal are summarized in
an April 26, 1978, Federal Register
publication (43 FR 17909). In 1978,
amendments to the Act required that all
proposals over 2 years old be
withdrawn. A 1-year grace period was
given to proposals already over 2 years
old. On December 10, 1979, the Service
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published a notice in the Federal
Register (44 FR 70796) withdrawing the
portion of the June 16, 1976, proposal
that had not been made final, along with
four other proposals that had expired.
The Service published an updated
notice of review for plants on December
15, 1980 (45 FR 82479), in which M.
balloui (as P. balloui) and M. ovalis (as
P. ovalis) were considered to be
Category 1 candidates for Federal
listing. Category 1 species are those for
which the Service has on file substantial
information on biological vulnerability
and threats to support preparation of
listing proposals. In an updated notice
of review published on September 27,
1985 (50 FR 39525), M. balloui (as P.
balloui) was considered to be a Category
1 species, and M. ovalis (as P. ovalis) a
Category 1* species. Category 1* taxa
are those that are possibly extinct. In a
notice of review published February 21,
1990 (55 FR 6183), M. adscendens was
treated as a Category 3A species and M.
balloui and M. ovalis as Category 1*
species. Category 3A species are those
for which the Service has persuasive
evidence of extinction. Because
specimens collected in the past few
years were recently verified as being
these three species, they are confirmed
extant and are being listed as
endangered.

For petitions presenting substantial
information that listing may be

warranted, section 4(b)(3)(B) of the Act
requires the Secretary to make a finding
on whether the petitioned action is
warranted within 12 months of receipt
of the petition. Section 2(b)(1) of the
1982 amendments further requires all
petitions pending on October 13, 1982,
be treated as having been newly
submitted on that date. On October 13,
1983, the Service found that the
petitioned listing of these species was
warranted but precluded by other
pending listing actions, in accordance
with section 4(b)(3)(B)(iii) of the Act.
Notification of this finding was
published in the Federal Register on
January 20, 1984 (49 FR 2485). Such a
finding requires the petition to be
recycled pursnant to section 4(b)(3)(C)(i)
of the Act. The finding was reviewed in
October of 1984, 1985, 1986, 1987, 1988,
1989, 1990, and 1991, Publication of the
proposed rule constituted the final one-
year finding for these species.

On May 11, 1993, the Service
published in the Federal Register (58
FR 18073) a proposal to list the plants
Melicope adscendens, M. balloui, and
M. ovalis as endangered. This proposal
was based primarily on information
supplied by the Hawaii Heritage
Program and observations by botanists
and naturalists. The Service now
determines these three species of
Melicope to be endangered with the
publication of this rule.

TABLE 1.—SUMMARY OF THREATS

Summary of Comments and
Recommendations

In the May 11, 1993, proposed rule
and associated notifications, all
interested parties were requested to

submit factual reports or information

that might contribute to the
development of a final listing decision,
The public comment period ended July
12, 1993. Appropriate State agencies,
county governments, Federal agencies,
scientific organizations, and other
interested parties were contacted and
requested to comment. A newspaper
notice inviting public comment was
published in ‘“The Honolulu
Advertiser” on June 2, 1993, and “The
Maui News" on June 1, 1993. No letters
of comment were received.

Summary of Factors Affecting the
Species

Section 4 of the Endangered Species
Act (16 U.S.C. 1533) and regulations (50
CFR Part 424) promulgated to
implement the Act set forth the
procedures for adding species to the
Federal endangered and threatened
species lists. A species may be
determined to be an endangered species
due to one or more of the five factors
described in section 4(a)(1). The threats
facing these three species are
summarized in Table 1.

Alien mammals . 212
: Alien . Human Limited
Species Catta B ZES Pigs Insects plants Fire impacts | numbers®
Melicope adscendens .............. X P P P P X P P X
Melicope balloui ....... : P P X e P X
Melicope ovalis ..........cccicuiunas P P X P P X
KEY:

X=Immediate and significant threat.
P=Potential threat.

*=No more than 10 known individuals and no more than 2 known populations.

These factors and their application to
Melicope adscendens (St. John and E.
Hume) T. Hartley and B. Stone (alani),
M. balloui (Rock) T. Hartley and B.
Stone (alani), and M. ovalis (St. John) T..
Hartley and B. Stone (alani) are as
follows:

A. The present or threatened
destruction, modification, or
curtailment of its habitat or range. The
native vegetation of East Maui has
undergone extreme alterations because
of past and present land management
practices, including deliberate alien
plant and animal introductions and
agricultural development (Scott et al.
1986). Degradation of habitat by feral
animals and competition with alien

plants are considered to be the major
threats to the three species.

Cattle, introduced to Maui in the early
1800s, were permitted to range freely
and subsequently became quite
numerous. Cattle have converted large
tracts of forest to open pasture on
southern and northwestern Haleakala.
Feral cattle consume native vegetation,
trample roots and seedlings, accelerate
erosion, and promote the invasion of
alien plants (Cuddihy and Stone 1990,
Stone 1985). Along with goats, cattle are
considered one of the two most
damaging alien vertebrates to Hawaii’s
native ecosystems. The long history of
cattle grazing has so altered the
southern slope of Haleakala that only

pockets of native vegetation remain
(Scott et al. 1986). The single known
individual of Melicope adscendens
grows in an area used for grazing, and
cattle are considered an immediate
threat to the species (A. Medeiros, pers.
comm., 1992).

Goats were introduced to Maui by the
early 1800s and are now a serious threat
to the integrity of Maui's forests. The
impact of goats on the native vegetation
is similar to that described for cattle
(Cuddihy and Stone 1990, Stone 1985).
Although they have now been removed,
feral goats entered Kipahulu Valley in
the past and could become a threat to
Melicope balloui and M. ovalis if they
return. Goats also occur near M
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adscendens in Auwahi and are a
potential threat to that species as well
(A. Medeiros, pers. comm., 1992).

Axis deer cause habitat degradation
by trampling, consuming, and
overgrazing vegetation. This process
removes ground cover and often results
in soil erosion. Alien plant taxa are then
able to exploit the newly disturbed areas
(Cuddihy and Stone 1990). Axis deer
have become established at low
elevation slopes of western and
southern Haleakala and may become a
threat to mesic and wet native forests on
Haleakala. They are a potential threat to
all three endangered species of Melicope
(R. Hobdy and A. Medeiros, pers.
comms., 1992).

In contrast to goats and cattle, pigs
typically occupy the wetter regions of
Hawaii's forests and are one of the major
current modifiers of wet forest habitats.
Pigs damage native vegetation by their
rooting and trampling activities. This
process encourages the ingress of alien
plants, which are able to exploit newly
disturbed soil better than native taxa. In
addition, these animals disseminate
alien plant taxa through their feces and
on their bodies (Cuddihy and Stone
1990, Stone 1985). Pigs have severely
damaged fragile and limited
communities, such as that of
Argvroxiphium virescens (greensword)
(Stone 1985). This species of
greensword was found at an historic site
of Melicope balloui, which has not been
relocated since 1920, and it is possible
that pig damage caused the destruction
of the habitat (HHP 1992g). Although M.
balloui and M. ovalis grow in areas of
Kipahulu Valley that are fenced to
exclude pigs, the areas are not yet pig-
free, so trampling of seedlings by pigs
remains a threat to these two species
(HHP 1992b, 1992d, 1992f; L, Cuddihy
and R. Hobdy, pers. comms., 1992). Pigs
are also present in Auwahi and
constitute a potential threat to M.
adscendens (S. Perlman, pers. comm.,
1992).

B. Overutilization for commercial,
recreational, scientific, or educational
purposes. Unrestricted collecting for
scientific or horticultural purposes and
excessive visits by individuals
interested in seeing rare plants could
result from increased publicity. This is
a potential threat to all three of the
proposed species, none of which has
more than a total of two populations or
10 known individuals. Collection of
whole plants or reproductive parts of
these species could cause an adverse
impact on the gene pool and threaten
the survival of the species.

C. Disease or predation. The black
twig borer is a small beetle about 1.6
mm (0.06 in) in length that burrows into

branches, introduces a pathogenic
fungus as food for its larvae, and lays its
eggs. Twigs, branches, and even an
entire plant can be killed from such an
infestation. In the Hawaiian Islands,
black twig borer has many hosts and is
widespread. It is known to attack
species of Melicope and is a potential
threat to all three proposed species
(Hara and Beardsley 1979).

D. The inadequacy of existing
regulatory mechanisms. Melicope ovalis
occurs exclusively on Federal land
(Haleakala National Park) but feral pigs
still pose a threat in this area. Melicope
adscendens is found exclusively on
private land. One of the two known
extant populations of M. balloui occurs
on privately owned land within a State
conservation district.

Conservation district lands are
regarded, among other purposes, as
necessary for the protection of endemic
biological resources and the
maintenance or enhancement of the
conservation of natural resources.
Requests for amendments to district
boundaries or variances within existing
classifications can be made by
government agencies and private
landowners (HRS, sect. 205-4). The
Hawaii Department of Land and Natural
Resources is mandated to initiate
changes in conservation district
boundaries to include “the habitat of
rare native species of flora and fauna
within the conservation district’* (HRS,
sect. 195D-5.1). Hawaii environmental
policy, and thus approval of land use,
is required by law to safeguard “* * *
the State’s unique natural
environmental characteristics * * *"
(HRS, sect. 344-3(1)) and includes
guidelines to “Protect endangered
species of individual plants and animals
* * %! (HRS, sect. 344—-4(3)(A)).
However, none of the three species in
this rule is presently protected under
the State’s endangered species act, and,
despite provisions for conserving
endemic resources, individual rare
species may be overlooked during
consideration of other land use
priorities. Even if all other threats were
removed by virtue of occurrence and
protection on Federal land or in
conservation districts, these species are
still in danger of extinction due to their
low numbers. .

E. Other natural or manmade factors
affecting its continued existence. The
small numbers of individuals and
populations of these three species of
Melicope increase the potential for
extinction from stochastic events. The
limited gene pool may depress
reproductive vigor, or a single human-
caused or natural environmental
disturbance could destroy a significant

percentage of the individuals or an
entire population, potentially causing
the extinction of the species. Only one
individual of M. adscendens is known
to exist, the two populations of M.
balloui contain a total of less than 10
known individuals, and only one
individual of M. ovalis has been. -
definitely identified.

The only known individual of
Melicope adscendens is located directly
adjacent to a water pipeline used in
ranching activities. Maintenance
performed on the pipeline in the
vicinity of the plant could damage or
destroy the plant. In addition, cattle
walking along the pipeline could easily
trample the plant (A. Medeiros, pers.
comm., 1992).

Competition with one or more alien
plant taxa threatens one of the
endangered Melicope species and
constitutes a potential threat to the other
two species, Lantana, brought to Hawaii
as an ornamental plant, is an aggressive,
thicket-forming shrub that can now be
found on all of the main islands in
mesic forests, dry shrublands, and other
dry, disturbed habitats (Wagner et al.
1990). Lantana threatens Melicope
adscendens (A. Medeiros, pers. comm.,
1992). Kikuyu grass, an aggressive,
perennial grass introduced to Hawaii as
a pasture grass, withstands trampling
and grazing and produces thick mats
that choke out other plants and prevent
their seedlings from establishing. The
species has been declared a noxious
weed by the U.S. Department of
Agriculture (7 CFR 360) and threatens
M. adscendens (O’Connor 1990; Smith
1985; A. Medeiros, pers. comm., 1992).
The perennial Hilo grass, naturalized in
moist to wet, disturbed areas on most
Hawaiian Islands, produces a dense
ground cover, even on poor soil, and is
a potential threat to M. balloui and M.
ovalis (O’Connor 1990; L. Cuddihy,
pers. comm., 1992). Strawberry guava,
widely naturalized in mesic and wet
Hawaiian forests, develops into stands
in which few other plants grow and
physically displaces natural vegetation.
Pigs depend on strawberry guava for
food and in turn disperse the plant’s
seeds through the forests (Smith 1985,
Wagner ef al. 1990). Strawberry guava,
considered to be the greatest weed
problem in Hawaiian wet forests, is
invading Kipahulu Valley and is a
potential threat to M. balloui and M.
ovalis (L. Cuddihy, pers. comm., 1992).

Stochastic events such as human-set
fires and wildfires destroy native
Hawaiian vegetation and usually favor
fire-resistant alien plants (Cuddihy and
Stone 1990). Fire is a potential threat to
Melicope adscendens (A. Medeiros,
pers. comm., 1992).
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The Service has carefully assessed the
best scientific and commercial
information available regarding the past,
present, and future threats faced by
these species in issuing this rule, Based
on this evaluation, the preferred action
is to list these three species as
endangered. The species consist of only
1 or 2 populations each and 1 to
approximately 10 known individual
plants. They are threatened by habitat
degradation and damage to plants by
feral or domestic animals and by
competition from alien plants. Small
population size and limited distribution
make these species particularly
vulnerable to reduced reproductive
vigor and/or extinction from stochastic
events. Because these three species are
in danger of extinction throughout all or
a significant portion of their ranges, they
fit the definition of endangered as
defined in the Act.

Critical habitat is not being designated
for the three species included in this
rule for reasons discussed in the
“Critical Habitat" section of this final
rule.

Critical Habitat

Section 4(2)(3) of the Act, as
amended, requires that, to the maximum
extent prudent and determinable, the
Secretary propose critical habitat at the
time the species is proposed to be
endangered. The Service finds that
designation of critical habitat is not
presently prudent for these species. All
three species have extremely low total
populations and face anthropogenic
threats. The listing of these species as
endangered publicizes the rarity of the
plants and, thus, can make the species
attractive to researchers, curiosity
seekers, or collectors of rare plants. The
publication of precise maps and
descriptions of critical habitat in the
Federal Register and local newspapers
as required in a designation of critical
habitat would increase the species’
vulnerability to take or vandalism and,
therefore, could contribute to their
decline and increase enforcement
problems. Protection of the species’
habitat will be addressed through the
recovery process and through the
section 7 consultation process. All
involved parties and the landowners
have been notified of the importance of
protecting the habitat of these species.
Two of the three species are found in
Haleakala National Park where Federal
law protects all plants from damage or
removal. It is highly unlikely that
Federal activities in the National Park
would directly affect the continued
existence of these two species,
Therefore, the Service finds that
designation of critical habitat for these

species is not prudent at this time
because such designation would
increase the species’ vulnerability to
vandalism, collecting, or other human
activities and because it is unlikely to
aid in the conservation of the species.

Available Conservation Measures

Conservation measures provided to
species listed as endangered under the
Endangered Species Act include
recognition, recovery actions,
requirements for Federal protection, and
prohibitions against certain activities,
Recognition through listing encourages
and results in conservation actions by
Federal, State, and local agencies,
private organizations, and individuals,
The Act provides for possible land
acquisition and cooperation with the
State and requires that recovery actions
be carried out for all listed species. The
protection required of Federal agencies
and the prohibitions against certain
activities involving listed plants are
discussed, in part, below.

Section 7(a) of the Act, as amended,
requires Federal agencies to evaluate
their actions with respect to any species
that is proposed or listed as endangered
and with respect to its critical habitat,
if any is being designated. Regulations
implementing this interagency
cooperation provision of the Act are
codified at 50 CFR part 402. Section
7(a)(2) requires Federal agencies to
ensure that activities they authorize,
fund, or carry out are not likely to
jeopardize the continued existence of an
endangered species or to destroy or
adversely modify its critical habitat. Ifa
Federal action may affect a listed
species or its critical habitat, the
responsible Federal agency must enter
into formal consultation with the
Service, One species (Melicope ovalis) is
located only in Haleakala National Park.
One population of another species (M.
balloui) is also found in this park. Laws
relating to national parks prohibit
damage or removal of any plants
growing in the parks. There are no
Federal activities that are known to
occur within the present known habitat
of these three plant species.

The Act ancfimplememing
regulations found at 50 CFR 17.61,
17.62, and 17.63 set forth a series of
general prohibitions and exceptions that
apply to all endangered plant species.
With respect to the three Melicope
species listed as endangered by this
rule, all prohibitions of section 9(a)(2) of
the Act, implemented by 50 CFR 17.61,
would apply. These prohibitions, in
part, make it illegal for any person
subject to the jurisdiction of the United
States to import or export such species
to/from the United States; transport

such species in interstate or foreign
commerce in the course of a commercial
activity; sell or offer for sale such
species in interstate or foreign
commerce; remove and reduce to
possession such species from areas
under Federal jurisdiction; maliciously
damage or destroy any such species on
any area under Federal jurisdiction; or
remove, cut, dig up, damage, or destroy
any such species on any other area in
knowing violation of any State law or
regulation or in the course of any
violation of a State criminal trespass
law. Certain exceptions apply to agents
of the Service and State conservation
agencies. Section 10 of the Act and 50
CFR 17.62 provide for the issuance of
permits under certain circumstances to
carry out activities involving
endangered plants that are otherwise
prohibited by section 9.

It is the policy of the Service (59 FR
34272) to'identify to the maximum
extent practicable at the time a species
is listed those activities that would or
would not be likely to constitute a
violation of section 9 of the Act. Such
information is intended to clarify the
potential impacts of a species’ listing on
proposed and ongoing activities within
the species’ range. Two of the species
occur on National Park Service lands.
Collection, damage or destruction of
these species on Federal lands is
prohibited without a Federal
endangered species permit. Such
activities on non-Federal lands would
constitute a violation of section 9 if
conducted in knowing violation of
Hawaii State law or regulations or in
violation of a State criminal trespass law
(see Hawaii State Law section below).
The Service is not aware of any trade in
these species or of any activities
currently being conducted by the public
that will be affected by this listing and
result in a violation of section 9.
Requests for copies of the regulations
concerning listed plants and general
inquiries regarding prohibitions and
permits may be addressed to the U.S.
Fish and Wildlife Service, Ecological
Services, Endangered Species Permits,
911 N.E. 11th Avenue, Portland, Oregon
97232-4181 (503/231-2063; FAX 503/
231-6243). Questions regarding whether
specific activities will constitute a
violation of section 9 should be directed
to the Field Supervisor of the Service’'s
Pacific Islands Office (see ADDRESSES
section).

Hawaii State Law

Federal listing will automatically =«
invoke listing under the State's
endangered species legislation. Hawaii's
Endangered Species Act states, "'Any
species of aquatic life, wildlife, or land
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plant that has been determined to be an
endangered species pursuant to the
[Federal] Endangered Species Act shall
be deemed to be an endangered species
under the provisions of this chapter

* * *V (HRS, sect. 1985D—4(a)). The
State law prohibits cutting, collecting,
uprooting, destroying, injuring, or
possessing any listed species of plant, or
attempting to engage in any such
conduct. State law also encourages
conservation by State agencies. Laws
relating to the conservation of biological
resources allow for the acquisition of
land as well as the development and
implementation of programs concerning
the conservation of biological resources
(HRS, sect. 195D-5(a)).

National Environmental Policy Act

The Fish and Wildlife Service has
determined that an Environmental
Assessment or Environmental Impact
Statement, as defined under the

Policy Act of 1969, need not be
prepared in connection with regulations
adopted pursuant to section 4(a) of the
Endangered Species Act of 1973, as
amended. A notice outlining the
Service’s reasons for this determination
was published in the Federal Register
on October 25, 1983 (48 FR 49244),

References Cited

A complete list of all references cited
herein, as well as others, is available
upon request from the Pacific Islands
Office, see ADDRESSES above.

Author

The authors of this rule are Marie M.
Bruegmann and Zella E. Ellshoff, Pacific
Islands Office, U.S. Fish and Wildlife
Service, 300 Ala Moana Boulevard,
Room 6307, P.O. Box 50167, Honolulu,
Hawaii 96850 (808/541-2749).

List of Subjects in 50 CFR Part 17
Endangered and threatened species,

recordkeeping requirements, and
Transportation.

Regulation Promulgation

Accordingly, part 17, subchapter B of
chapter I, title 50 of the Code of Federal
Regulations, is amended as set forth
below:

PART 17—[AMENDED]

1. The authority citation for part 17
continues to read as follows:
Authority: 16 U.S.C. 1361-1407; 16 U.S.C.

1531-1544; 16 U.S.C. 4201—4245; Pub. L. 99~
625, 100 Stat. 3500; unless otherwise noted.

2. Section 17.12(h) is amended by
adding the following, in alphabetical
order under FLOWERING PLANTS, to
the List of Endangered and Threatened
Plants to read as follows:

§17.12 Endangered and threatened plants.

* * * * *

authority of the National Environmental  Exports, Imports, Reporting and th)t 2 #
Species &
_ Historic range Family Status  When listed gggggt' Sm;al
Scientific name Common name
FLOWERING PLANTS
Melicope (=Pelea) 3017 AL MR P T WSAL (HIY Shsat Rutacean ......ccoeveeenee 565 NA NA
adscendens.
Melicope (=Pelea) o713 PSR - o Ve U.S.ALHD) s coreersesmmanes Rutaceae .....c.coveese 565 NA NA
balloui.
Melicope (=Pelea) o101y S O g R B USA (H) iisagioe. Rutaceae ............... 565 NA NA

ovalis.

Dated: November 8, 1994,
Mollie H. Beattie,
Director, Fish and Wildlife Service.
[FR Doc. 94-29729 Filed 12-2-94; 8:45 am]
BILLING CODE 4310-55-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Parts 300, 550, 752, 771, 831,
and 842

RIN 3206-AG37

Agency Administrative Grievance
System

AGENCY: Office of Personnel
Management,

ACTION: Proposed rule.

SUMMARY: The U.S. Office of Personnel
Management (OPM) is proposing to
abolish regulations at 5 CFR Part 771 on
the agency administrative grievance
system (AGS). This change would
implement a human resources
management recommendation under
Vice President Al Gore’s National
Performance Review (NPR). This change
also would be consistent with OPM’s
initiative under the NPR to sunset the
Federal Personnel Manual (FPM), which
included abolishing FPM Chapter 771
on the AGS as of December 31, 1993.
DATES: Comments must be received on
or before January 4, 1995,

ADDRESSES: Written comments may be
sent or delivered to Marjorie A. Marks,
Chief, Family Programs and Employee
Relations Division, Office of Labor
Relations and Workforce Performance,
U.S. Office of Personnel Management,
Room 7412, 1900 E Street NW,
Washington D.C. 20415.

FOR FURTHER INFORMATION CONTACT:
Gary D. Wahlert (202) 606-2920.
SUPPLEMENTARY INFORMATION: The
National Performance Review was
issued on September 7, 1993. Appendix
Cto the NPR is entitled Major
Recommendations Affecting
Governmental Systems and includes a
number of recommendations concerning
reinvention of human resources
management. One recommendation,
HRMO08, stated that agencies should
“improve processes and procedures
established to provide workplace due
process for employees™ and elaborated
that “[a]ll agencies should establish

alternative dispute resolution methods
and options for informal disposition of
employment disputes.” Among other
things, the recommendation specifies
that “[t]he Director of the Office of
Personnel Management (OPM) should
eliminate by December 1994, all
regulatfons governing internal agency
grievance and appeal procedures, thus
freeing agencies to tailor ADR [or
alternative dispute resolution)
techniques to various situations.”.

The proposed abolishment of the AGS
regulations does not preclude agencies
from continuing their AGS procedures
established under Part 771 to resolve
workplace disputes. It merely means
that the mandatery requirement for such
procedures would cease to exist. Thus,
agencies would be free to continue their
AGS procedures, modify them, or
eliminate them depending on the needs
of their organizations. As suggested by
the NPR, agencies could take the
opportunity to use ADR techniques in
helping resolve disputes in the
workplace. Tried and proven techniques
such as mediation and facilitation, to
name only two of many possibilities,
may be used in this regard. In addition,
elimination of the restrictions contained
in the current regulations affords
agencies even more flexibility to design
and operate appropriate workplace
dispute resolution procedures. OPM's
Office of Labor Relations and Workforce
Performance will be available upon
request to assist agencies in exercising
their new flexibility in this important
area of human resources management.
In this role, OPM endorses and is
guided by the NPR which states that
“[wlorkplace problems which are not
resolved in a timely and sensitive way
impair productivity and morale and
impede mission accomplishment."

Conforming Amendments

OPM also proposes to delete
references to Part 771 as they appear
elsewhere in title 5 of the Code of
Federal Regulations. In those cases, the
languages would be modified to refer
generically to “‘administrative”
grievances or grievance systems to
reflect the fact that agencies may have
administrative grievance systems even
though they would no longer
technically be established under Part
771, i.e., 5 CFR 300.104(c)(2), 550.803,
752.203(f), 831.204(e)(2), and
842.106(e)(2). Likewise, other current

references to “administrative”
grievances in title 5 (and not also
referring to Part 771) would remain
unchanged, i.e., 5 CFR 511.607(a)(1) and
550.804(b)(1).

Executive Order 12866, Regulatory
Review

This rule has been reviewed by the
Office of Management and Budget in
accordance with Executive Order 12866.

Regulatory Flexibility Act

I certify that this regulation will not
have a significant economic impact on
a substantial number of small entities
because it applies only to Federal
employees.

List of Subjects
5 CFR Part 300

Freedom of information, Gavernment
employees, Reporting and
recordkeeping requirements, Selective
Service System.

5 CFR Part 550

Administrative practice and
procedure, Claims, Government
employees, Wages.

5 CFR Part 752

Administrative practice and
procedure, Government employees,

5 CFR Part 771

Administrative practice and
procedure, Government employees.

5 CFR Part 831

Administrative practice and
procedure, Alimony, Claims, Disability
benefits, Firefighters, Government
employees, Income taxes,
Intergovernmental relations, Law
enforcement officers, Pensions,
Reporting and recordkeeping
requirements, Retirement,

5 CFR Part 842

Air traffic controllers, Alimony,
Firefighters, Government employees,
Law enforcement officers, Pensions,
Retirement.

U.S. Office of Personnel Management.
James B. King,
Director.
Accordingly, OPM proposes to amend

title 5 of the Code of Federal
Regulations as follows:
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PART 300—EMPLOYMENT (GENERAL)

1. The Authority citation for part 300
continues to read as follows:

Authority: 5 U.S.C. 552, 3301, and 3302;
E.O. 10577, 3 CFR 1954-1958 Comp., page
218, unless otherwise noted.

Secs. 300.101 through 300.104 also issued
under 5 U.S.C. 7201, 7204, and 7701; E.O.
11478, 3 CFR 1966-1970 Comp., page 803.

Secs. 300.401 through 300.408 also issued
under 5 U.S.C. 1302(c), 2301, and 2302.

Secs. 300.501 through 300.507 also issued
under 5 U.S.C. 1103(a)(5).

Sec. 300.603 also issued under 5 U.S.C.
1104.

2. In §300.104, paragraph (c)(2) is
revised to read as follows:

§300.104 Appeals, grievances and
complaints.

(C) M )

(2) Except as provided in paragraph
(c)(1) of this section, an employee may
file a grievance with an agency when he
or she believes that an employment
practice which was applied to him or
her and which is administered or
required by the agency violates a basic
requirement in § 300.103. The grievance
shall be filed and processed under an
agency grievance system, if applicable,
or a negotiated grievance system as
applicable.

PART 550—PAY ADMINISTRATION
(GENERAL)

Subpart H—Back Pay

3. The authority citation for subpart H
of part 550 continues to read as follows:

Authority: 5 U.S.C. 5596(c); Pub. L. 100
202,

4. In section 550.803, the definition of
“grievance” is revised to read as
follows:

§550.803 Definitions
» * * * *

Grievance has the meaning given that
term in section 7103(a)(9) of title 5,
United States Code, and (with respect to
members of the Foreign Service) in
section 1101 of the Foreign Service Act
of 1980 (22 U.S.C. 4131). Such a
grievance includes a grievance
processed under an agency
administrative grievance system, if
applicable.
* -

* * *

PART 752—ADVERSE ACTIONS

5. The authority citation for part 752
continues to read as follows:
Authority: 5 U.S.C. 7504, 7514, and 7543.

6. In section 752.203, paragraph (f) is
revised to read as follows:

§752.203 Procedures

* * * * *

() Grievances. The employee may file
a grievance through an agency
administrative grievance system (if
applicable) or, if the suspension falls
within the coverage of an applicable
negotiated grievance procedure, an
employee in an exclusive bargaining
unit may file a grievance only under
that procedure. Sections 7114(a)(5) and
7121(b)(3) of title 5 U.S.C., and the
terms of any collective bargaining
agreement, govern representation, for
employees in an exclusive bargaining
unit who grieve a suspension under this
subpart through the negotiated

grievance procedure.
* * * * *

PART 771—AGENCY
ADMINISTRATIVE GRIEVANCE
SYSTEM [Removed]

7. Part 771, consisting of §§771.101
through 771.205, is removed.

PART 831—RETIREMENT

8. The authority citation for part 831
continues to read as follows:

Authority: 5 U.S.C. 8347: §831.102 also
issued under 5 U.S.C. 8334; §831.106 also
issued under 5 U.S.C. 552a; § 831.108 also
issued under 5 U,S.C. 8336(d)(2);

§ 831.201(b)(6) also issued under 5 U.S.C.
7701(b)(2): § 831.204 also issued under
section 7201(m)(2) of the Omnibus Budget
Reconciliation Act of 1990, Pub. L. 105-508,
104 Stat. 1388-339; § 831.303 also issued
under 5 U.S.C. 8334(d)(2); § 831.502 also
issued under 5 U.S.C. 8337; § 831.502 also
issued under section 1(3), E.O. 11228, 3 CFR
1964-1965 Comp.; § 831.663 also issued
under 5 U.S.C. 8339(j) and (k)(2); §§ 831.664
also issued under section 11004(c)(2) of the
Omnibus Budget Reconciliation Act of 1993,
Pub. L. 103-66; § 831.682 also issned under
section 201(d) of the Federal Employees
Benefits Improvement Act of 1986, Pub. L.
99-251, 100 Stat. 23; subpart S also issued
under 5 U.S.C. 8345(k); subpart V also issued
under 5 U.S.C. 8343a and section 6001 of the
Omnibus Budget Reconciliation Act of 1987,
Pub. L. 100-203, 101 Stat. 1330-275;
§831.2203 also issued under section
7001(a)(4) of the Omnibus Budget
Reconciliation Act of Pub. L. 101-508; 104
Stat. 1388-328.

9. In § 831.204, paragraph (e)(2) is
revised to read as follows:

§831.204 Elections of retirment coverage
under the Portability of Benefits for

Nonappropriated Fund Employees Act of
1990.

* * * * *
(e) * ok
(2) The procedures must not allow

review under any employee grievance
procedures, including those established

by chapter 71 of title 5, United States
Code.

* * * *

PART 842—FEDERAL EMPLOYEES
RETIREMENT SYSTEM—BASIC
ANNUITY

10. The authority citation for part 842
continues to read as follows:

Authority: 5 U.S.C. 8461(g); Sections
842.104 and 842.106 also issued under 5
U.S.C. 8461(n); §842.105 also issued under 5
U.S.C. 8402(c)(1) and the 7701(b)(2);
§842.106 also issued under sec. 7202(m)(2)
of the Omnibus Budget Recongiliation Act of
1990, Pub. L. 101-508, and 5 U.S.C.
8402(c)(1); Sections 842.604 and 842.611 also
issued under 5 U.S.C. 8417; Section 842.607
also issued under 5 U,S.C. 8416 and 8417;
section 842.614 also issued under 5 U.S.C.
8419; section 842,615 also issued under 5
U.S.C. 8418; § 842.703 also issued under sec.
7001(a)(4) of the Omnibus Budget
Reconciliation Act of 1990, Pub. L. 101-508;
section 842.707 also issued under section
6001 of the Omnibus Budget Reconciliation
Act of 1987, Pub. L. 100-203; section 842,708
also issued under secffon 4005 of the
Omnibus Budget Reconciliation Act of 1989,
Pub. L. 101-239 and section 7001 of the
Omnibus Budget Reconciliation Act of 1990,
Pub. L. 101-508; subpart H also issued under
5U.S.C. 1104,

11. In § 842,106, paragraph (e)(2) is
revised to read as follows:

§842.106 Elections of retirement coverage
under the Portability of Benefits for
Nonappropriated Fund Employees Act of
1990.

* * * - *
(e)t * o~

(2) The procedures must not allow
review under any employee grievance
procedures, including those established
by chapter 71 of title 5, United States
Code.

* - * * *
[FR Doc. 94-29828 Filed 12-2-94; 8:45 am]
BILLING CODE 8325-01-M

DEPARTMENT OF THE TREASURY
Office of Thrift Supervision

12 CFR Part 509

[No. 94-252]

RIN 1550-AA80

Rules of Practice and Procedure in
Adjudicatory Proceedings

AGENCY: Office of Thrift Supervision,
Treasury.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Office of Thrift
Supervision (OTS) is proposing an
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amendment to its Rules of Practice and
Procedure in Adjudicatory Proceedings.
The proposal is intended to clarify that
provisions relating to ex parte
communications conform to the
requirements of the Administrative
Procedure Act (APA). In particular, the
proposed amendment would clarify that
the ex parte provisions do not apply to
intra-agency communications, which
are governed by a separate provision of
the APA. |

DATES: Comments must be received by
January 4, 1995.

ADDRESSES: Written comments should
be submitted to Director, Information
Services Division, Office of Thrift
Supervision, 1700 G Street, NW.,
Washington, DC 20552, Attention:
Docket No. 94-252. These submissions
may be hand delivered to 1700 G Street,
NW., from 9:00 a.m. to 5:00 p.m. on
business days; they may be sent by
facsimile transmission to FAX number
(202) 906-7755. Comments will be
available for inspection at 1700 G Street,
NW., from 1:00 p.m. until 4:00 p.m., on
business days. Visitors will be escorted
to and from the Public Reference Room
at established intervals.

FOR FURTHER INFORMATION CONTACT: Eliot
Goldstein, Senior Enforcement Counsel,
Division of Enforcement, Chief
Counsel’s Office (202/906-7162); or
Karen Osterloh, Counsel, Banking and
Finance, Regulations and Legislation
Division, Chief Counsel's Office (202/
906-6639), Office of Thrift Supervision,
1700 G Street, NW., Washington, DC
20552.

SUPPLEMENTARY INFORMATION:

L. Background

In August, 1991, the Office of Thrift
Supervision (OTS), the Comptroller of
the Currency (OCC), the Board of
Governors of the Federal Reserve
System (Board of Governors), the
Federal Deposit Insurance Corporation
(FDIC), and the National Credit Union
Administration (NCUA) adopted
Uniform Rules of Practice and
Procedure for agency adjudicatory
proceedings. (OTS, 56 FR 38302, Aug.
12, 1991; OCC, 56 FR 38024, Aug. 9,
1991; Board of Governors, 56 FR 38048,
Aug. 9, 1991; FDIC, 56 FR 37968, Aug.
9, 1991; and NCUA, 56 FR 37762, Aug.
8,1991). The OTS codified these
uniform rules in its Rules of Practice
and Procedure in Adjudicatory
Proceedings at 12 CFR Part 509, Subpart
A

In this Notice, the OTS is proposing
to amend one aspect of its rules relating
to ex parte communications to clarify
that the rules parallel the requirements
of the Administrative Procedure Act

(APA). The other banking agencies are
issuing identical proposals.

Currently, §509.9 prohibits “a party,
his or her counsel, or another interested
person” from making an ex parte
communication to the Director or other
decisional official concerning the merits
of an adjudicatory proceeding. When
the uniform rules were proposed and
adopted in 1991, the joint notice of
proposed rulemaking (56 FR 27790,
27793, June 17, 1991) explained that the
proposed rule regarding ex parte
communications “adopts the rules and
procedures set forth in the APA
regarding ex parte communications.”
There was no intention at that time to
impose a rule more restrictive than that
imposed by the APA.

The APA contains two provisions
relating to communications with agency
decision-makers. The APA's ex parte
communication provision restricts
communications between “interested
person|[s] outside the agency” and the
agency head, the administrative law
judge (ALJ), or the agency decisional
employees. 5 U.S.C. 557(d) (emphasis
added). Intra-agency communications
are governed by the APA's separation of
functions provision, 5 U.S.C. 554(d).
That section prohibits investigative or
prosecutorial personnel at an agency
from "' participat(ing] or advis[ing] in the
decision, recommended decision, or
agency review” of an adjudicatory
matter pursuant to section 557 of the
APA except as witness or counsel. The
same separation of function provision
provides that the ALJ in an adjudicatory
matter may not consult any party on a
fact in issue unless the other parties
have an opportunity to participate. 5
U.S.C. 554(d)(1). The separation of
functions provision does not prohibit
agency investigatory or prosecutorial
staff from seeking the amendment of a
notice or the settlement or termination
of a proceeding.

The rule as proposed and adopted in
1991, however, neglected to mention the
separation of functions concept
explicitly, and appeared to apply the ex
parte communication prohibition to all
communications concerning the merits
of an adjudicatory proceeding between
the Director, AL] or decisional
personnel on the one hand, and any
“party, his or her counsel, or another
person interested in the proceeding” on
the other. The OTS and the other
banking agencies do not interpret this
provision as limiting agency
enforcement staff’s ability to seek
approval of amendments to or
terminations of existing enforcement
actions. As drafted, however, the
provision could be misinterpreted to
expand the ex parte communication

prohibition beyond the scope of the
APA. The OTS and the other banking
agencies did not intend this result.

The proposed amendment clarifies
that the regulation is intended to
conform to the provisions of the APA by
limiting the prohibition on ex parte
communications to communications to
or from “interested persons outside the
agency,” 5 U.S.C. 557(d), and by
incorporating explicitly the APA's
separation of functions provisions, 5
U.S.C. 554(d). This approach is also
consistent with the most recent Model
Adjudication Rules prepared by the
Administrative Conference of the
United States.

IL. Regulatory Flexibility Act

Pursuant to section 605(b) of the
Regulatory Flexibility Act, the OTS
hereby certifies that this notice of
proposed rulemaking will not have a
significant economic impact on a
substantial number of small entities.
Atcordingly, a regulatory flexibility
analysis is not required.

The proposed rule makes a minor
amendment to a rule of practice already
in place, and affects intra-agency
procedure exclusively. Thus, it should
not result in additional burden for
regulated institutions. The purpose of
the revised regulation is to conform the
provisions of the regulation to those
imposed by statute.

II1. Executive Order 12866

The OTS has determined that this
notice of proposed rulemaking is not a
significant regulatory action as defined
in Executive Order 12866.

List of Subjects in 12 CFR Part 509

Administrative practice and
procedures, Penalties.

For the reasons set forth in the
preamble, the Office of Thrift
Supervision hereby proposes to amend
part 509, chapter V, title 12, Code of
Federal Regulations as set forth below:

SUBCHAPTER A—ORGANIZATION AND
PROCEDURES

PART 509—RULES OF PRACTICE AND
PROCEDURE IN ADJUDICATORY
PROCEEDINGS

1. The authority citation for part 509
continues to read as follows:

Authority: 5 U.S.C. 556; 12 U.S.C. 1464,
1467, 1467a, 1813; 15 U.S.C. 781

2. Section 509.9 is amended by
revising paragraphs (a) and (b) and by
adding a new paragraph (e) to read as
follows:
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§509.9 Ex parte communications.

(a) Definition. (1) Ex parte
communication means any material oral
or written communication relevant to
the merits of an adjudicatory proceeding
that was neither on the record nor on
reasonable prior notice to all parties that
takes place between:

(i) An interested person outside the
Office (including such person’s
counsel); and

(ii) The administrative law judge
handling that proceeding, the Director,
or a decisional employee.

(2) Exception. A request for status of
the proceeding does not constitute an ex
parte comraunication.

(b) Prohibition of ex parte
communications. From the time the
notice is issued by the Director until the
date that the Director issues its final
decision pursuant to § 509.40(c):

(1) No interested person outside the
Office shall make or knowingly cause to
be made an ex parte communication to
the Director, the administrative law °
judge, or a decisional employee; and

(2) The Director, administrative law
judge, or decisional employee shall not
make or knowingly cause to be made to
any interested person outside the Office
any ex parte communication.

> * * * bl

(e) Separation of functions. Except to
the extent required for the disposition of
ex parte matters as authorized by law,
the administrative law judge may not
consult a person or party on any matter
relevant to the merits of the
adjudication, unless on notice and
opportunity for all parties té participate.
An employee or agent engaged in the
performance of investigative or
prosecuting functions for the Office in a
case may not, in that or a factually
related case, participate or advise in the
decision, recommended decision, or
agency review of the recommended
decision under section 509.40 of this
Part, except as witness or counsel in
public proceedings.

Dated: November 18, 1994.

By the Office of Thrift Supervision,
jonathan Fiechier,
Acting Director.
IFR Doc. 94-29762 Filed 12-2-94; 8:45 am]
BILLING CODE 6720-01-P

12 CFR Part 563
[No. 94-245]
RIN 1550-AA72

Capital Distributions

AGENCY: Office of Thrift Supervision,
Treasury.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Office of Thrift
Supervision (OTS) proposes to amend
its capital distributions regulation to
conform to the system of prompt
corrective action (PCA) established by
the Federal Deposit Insurance
Corporation Improvement Act of 1991
(FDICIA) and by implementing
regulations adopted by the OTS and the
other federal banking agencies. The
proposed regulation incorporates the
PCA definition of capital distributions.
Under the proposal, a savings
association that is not held by a savings
and loan holding company and that has
a composite CAMEL rating of ‘1" or 2"
need not notify the OTS before making
a capital distribution. Other savings
associations that will remain at least
adequately capitalized after making a
capital distribution would be required
to provide notice to the OTS.
“Troubled” associations and
undercapitalized associations may make
capital distributions only by filing an
application and receiving OTS approval.
Such applications may be approved
only under certain limited conditions.
The proposed regulation defines
“troubled condition™ as a function of a
savings association’s composite
examination rating, its capital
condition, or on the basis of supervisory
directives issued, or “troubled
condition” designation made, by the
OTS.
DATES: Comments must be received on
or before February 3, 1995.
ADDRESSES: Send comments to Director,
Information Services Division, Office of
Thrift Supervision, 1700 G Street, NW.,
Washington, DC 20552, Attention
Docket No. 94-245. These submissions
may be hand delivered to 1700 G Street,
NW. from 9:00 A.M. to 5:00 P.M. on
business days; they may be sent by
facsimile transmission to FAX Number
(202) 906-7755. Submissions must be
received by 5:00 P.M. on the day they
are due in order to be considered by the
OTS. Late-filed, misaddressed or
misidentified submissions will not be
considered in this rulemaking.
Comments will be available for
inspection at 1700 G Street, NW., from
1:00 P.M. until 4:00 P.M. on business
days. Visitors will be escorted to and
from the Public Reading Room at
established intervals.
FOR FURTHER INFORMATION CONTACT:
Therese Monahan, Project Manager,
(202) 806-5740, Robyn Dennis, Program
Manager, (202) 906-5751, Supervision;
Evelyne Bonhomme, Counsel (Banking
and Finance), (202) 906-7052, Deborah
Dakin, Assistant Chief Counsel, (202)

906-6445, Regulations and Legislation
Division, Chief Counsel’s Office; Office
of Thrift Supervision, 1700 G Street,
NW., Washington, D.C. 20552.

SUPPLEMENTARY INFORMATION:
I. Introduction

The OTS is proposing today to
simplify its current capital distributions
regulation in light of both its
implementation of PCA and the
improved capital position of the thrift
industry. The'proposal reduces the
regulatory burden and compliance costs
associated with capital distributions
and, for the healthiest savings
associations, removes those costs and
burden entirely to the extent permitted
by statute. Adequately or well
capitalized savings associations that (1)
are not held by savings and loan holding
companies !; (2) have a composite rating
of “1" or “2;" (3) are not deemed to be
in “troubled condition;” and (4) will
remain at least adequately capitalized
after the proposed capital distribution
are not required to provide notice to the
OTS before making capital distributions.
Notice is not required because these
associations are in the two highest
rating categories and the rule requires
that savings associations continue to be
adequately capitalized after the capital
distribution.

In 1990, the OTS adopted a capital
distributions regulation, 12 CFR
563.134, 55 FR 17185 (July 2, 1990),
designed to apply a uniform regulatory
approach to all capital distributions
made by savings associations, including
dividends, stock repurchases, and cash-
out mergers. The OTS adopted this rule
during a period when the thrift industry
was considered generally
undercapitalized. The rule established a
“tiered"" approach under which an
association’s ability to make capital
distributions varied according to its
level of capitalization. Associations that
met their fully phased-in capital
requirements had greaterflexibility to
make capital distributions than
associations that did not. All
associations were required either to
provide notice to the OTS or to apply
for approval before making any capital
distribution. At that time, thrifts were
under pressure to increase capital in
order to meet rapidly rising standards
and the regulation was intended to
restrict capital distributions by

1 Section 10(f) of the Home Owners Loan Act of
1933, as amended, requires that every subsidiary
savings association of a savings and loan holding
company give the Director of the OTS no less than
30 days advance notice of the proposed declaration
by its directors of any dividend on its guaranty,
permanent, or other nonwithdrawable stock. See 12
U.S.C. 1467a(f).
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associations that were not expected to
meet the FIRREA capital requirements,

In September 1992, the OTS
promulgated its Prompt Corrective
Action Final Rule (PCA Rule). 57 FR
44866 (September 29, 1992). The PCA
Rule implemented section 131 of
FDICIA,? which created a new statutory
framework that applies to all insured
depository institutions a system of
supervisory actions indexed to capital
levels. Well-capitalized and adequately
capitalized institutions are generally not
subject to PCA restrictions; 3 institutions
falling into the undercapitalized,
significantly undercapitalized, and
critically undercapitalized categories are
subject to increasing levels of
supervisory restrictions. Under the PCA
Rule, the ratio of total capital to risk-
weighted assets, the ratio of core capital
to risk-weighted assets, and the ratio of
core capital to total average assets (the
leverage ratio) 4 are used to determine a
thrift's PCA category.

In the preamble to the PCA Rule, the
OTS indicated “that the permissibility
of capital distributions will be
determined by the prompt corrective
action regulations.’ S Moreover, specific
regulatory incentives are now in place
to encourage associations to maintain
high capital levels, which was the
original goal of the capital distributions
regulation. Additionally, the capital tier
thresholds in the current regulation
have become partially obsolete as
associations have met targets for the
fully phased-in capital requirements
under part 567.

IL. Description of Proposal

This proposal simplifies the current
capital distribution regulation by
replacing the “tiered” approach to
allowing savings associations to make
capital distributions with one that
allows associations to make only capital
distributions that would not cause
capital to drop below the level required
to remain adequately capitalized. The
OTS believes that the proposed rule,
which is revised to conform with the
PCA, is, on balance, as stringent as the
Office of the Comptroller of the
Currency (OCC) treatment of capital

2 Section 131 of FDICIA added a new section 38
to the Federal Deposit Insurance Act. The provision
is codified at 12 U.S.C. 18310. The OTS's
implementing regulations appear at 12 CFR Part
565. :

* Under certain circumstances, an institution may
be reclassified to a lower capital category or treated
as if it were in a lower capital category. See 12 CFR
565.4(c).

*Core capital, which is defined in part 567 of the
OTS's regulations, is the thrift capital measure
comparable to Tier 1 capital for banks, 12 CFR Part
567.

*See 57 FR at 44868.

distributions. Each agency provides
guidance and standards relating to
limitations on the amount of capital
distributions permissible although the
OCC has anotﬁer statutorily imposed
standard in addition to the PCA
standard and the OTS does not.6 In
addition, each agency requires prior
notification if capital distributions
exceed these standards.»

Conformity with PCA

The proposed regulation incorporates
the standards established in the PCA
Rule into 12 CFR 563.134 by defining
“capital distributions” to reflect the
language of section 38(b)(2)(B). .

Pursuant to the regulatory standards
set forth in the PCA Rule, a savings
association is “adequately capitalized”
if it has a total risk-based capital ratio
of 8.0 percent or greater; a core risk-
based capital ratio of 4.0 percent or
greater; and a leverage ratio of 4.0
percent or greater (or of 3.0 percent or
greater, if it was rated composite 1 after
its most recent examination).

Associations may not make capital
distributions that would cause capital to
drop below the level required to remain
adequately capitalized. The OTS
believes that distinguishing among
savings associations on this basis, rather
than the current multi-tiered structure,
is more appropriate for an industry that
is generally not capital deficient.

Notices and Applications

Under the proposal, a savings
association may make a capital
distribution using one of three
procedures: (1) without notice or
application, if the association is not
held by a savings and loan holding
company and received a composite
rating of “1" or “'2;" (2) by providing
notice to the OTS if, after the capital
distribution, the association would
remain at least adequately capitalized;
or (3) by submitting an application to
the OTS.

The OTS notes that the first
procedure—distribution without notice
or application in certain
circumstances—could permit a savings
association to reduce its capital
significantly and quickly so long as it
remained at, or just above, the
adequately capitalized threshold. OTS
has proposed this procedure because it
wishes to allow maximum flexibility to
the best institutions consistent with its
overall goal of reducing regulatory
burden where possible and where
consistent with safety and soundness.
The OTS, however, specifically solicits
comment on whether the-broad

¢ See 12 U.S.C. 60.

flexibility that this procedure allows to
the institutions that qualify to use it
poses safety and soundness concerns.
Commenters addressing this issue are
also invited to suggest alternative
procedures and/or additional conditions
that would strike the appropriate
balance between reducing regulatory
burden and ensuring prompt and
effective regulatory oversight. For
instance, should notice be required if
the dividend will cause the capital level
to fall below “well capitalized” or, as
the discussion below describes, if it
exceeds an established threshold
amount?

The second procedure—distribution
upon notice to OTS—would be available
to institutions that do not qualify for the
first, that is, to institutions with a
composite CAMEL rating of lower than
2 or to those in a holding company
structure.

The third procedure—distribution
upon application to and approval by the
OTS—is available in two circumstances:
first, if under PCA criteria the applicant
institution is undercapitalized or would
be undercapitalized after the capital
distribution; second, if the applicant
institution is not undercapitalized
under the PCA standards but is
nonetheless in ““troubled condition.”

The Prompt Corrective Action statute
and the OTS’s implementing'PCA Rule
prohibit savings associations from
declaring any dividend or making any
other capital distribution if, following
the distribution, the institution would
fall within any of the three
undercapitalized categories. A limited
exception to this prohibition permits the
OTS to approve the repurchase,
redemption, retirement or acquisition of
shares or ownership interests by an
undercapitalized institution in
connection with the issuance of
additional shares in at least an
equivalent amount if that distribution
will reduce the institution’s financial
obligations or otherwise improve the
institution’s financial condition.

The OTS proposes to incorporate this
limited exception into its capital
distribution rule and to add the
requirement that the distribution be
consistent with an institution's capital
restoration plan. Thus, with respect to a
savings association that is, or post-
distribution would be, undercapitalized,
the OTS will approve an application to
make a capital distribution only if the
distribution meets the criteria for the
limited statutory and regulatory
exception described above and is
consistent with the association’s capital
restoration plan. When considered in
the context of the capital restoration
plan, the proposed distribution must be
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consistent with safe and sound
operation and must not hinder the
association from achieving any
increased levels of capital required to
meet the OTS’s capital standards as
certain statutory “phase-in"’ schedules
take effect.” The OTS notes that, since
enactment of the PCA statute, it has
authorized use of the limited exception
principally to provide incentives to
private investors in recapitalization
transactions where, at the conclusion of
the entire transaction, the institution
was adequately capitalized or better.

The OTS will use the same
application procedure and will apply
the same approval standards with
respect to savings associations in
“troubled condition.” “Troubled
condition’ would be defined in the rule
to mean the condition of any savings
association that: (1) has a composite
rating of 4 or § under the OTS’s
examination rating system; (2) is subject
to a capital directive, a cease and desist
order, a consent order, a formal written
agreement, or a PCA directive relating to
the safety and soundness or financial
viability of the association, unless
otherwise informed in writing by the
OTS; or (3) is informed in writing by the
OTS that it has been designated in
“troubled condition” based orrits
current financial statements, report of
examination, or limited scope review.

The OTS intends to continue to use
net income to date during the calendar
year plus 50 percent of surplus capital
above the adequately capitalized level
as the general rule of thumb for
determining the permissible amount of
a capital distribution. Under the
proposal, however, this limit would no
longer be prescribed by regulation. The
effect of its removal from regulatory
language would be that institutions not
in a holding company, structure with
composite ratings of 1 or 2 could make
capital distributions that exceeded the
limit without any notice to the OTS.
The OTS invites comment on whether it
would be preferable to retain a notice
requirement for all capital distributions
above the amount described by the
general rule of thumb regardless of an
institution's CAMEL rating,
Commenters are also invited to address
and suggest alternatives to the
computation that OTS uses to determine

7 The statutory authority for certain savings
associations to include “qualifying supervisory
goodwill” in core capital expires on December 31,
1994. 12 U.S.C. 1464(t)(3)(A). After June 30, 1996,
savings associations will not be permitted to
include in capital any portion of their investments
in and extensions of credit to subsidiaries engaged
in dctivities not permissible for a national bank. Id.
al 1464(t)(5)(D}.

the permissible amount of a capital
distribution.

Finally, the proposal would explicitly
reserve the OTS’s authority to prohibit
any capital distribution that it
determines would constitute an unsafe
or unsound practice.

Comment Solicitation

In addition to'the specific requests for
comment that appear above, the OTS
solicits comment on all aspects of the
proposal.

Executive Order 12866

The Director of the OTS has
determined that this regulation does not
constitute a significant regulatory action
for purposes of Executive Order 12866.

Regulatory Flexibility Act

Pursuant to section 605(b) of the
Regulatory Flexibility Act, the Office
certifies that this regulation will not
have a significant economic impact on
a substantial number of small entities.
This regulation merely conforms the
capital distribution regulation to
standards already in place for all
institutions as a result of PCA.

Paperwork Reduction Act

The reporting requirements contained
in this proposed rule have been
submitted to the Office of Management
and Budget for review in accordance
with the Paperwork Reduction Act of
1980 (44 U.S.C. 3504(h)). Comments on
the collections of information should be
sent to the Office of Management and
Budget, Paperwork Reduction Project
(1550), Washington, DC 20503 with
copies to the Office of Thrift
Supervision, 1700 G Street NW.,
Washington, DC 20552.

The reporting requirements in this
proposed rule aré found in 12 CFR
563.134. The information ta be collected
will provide the OTS with the
opportunity to preserve and enhance
capital levels of all associations. The
likely respondents are Federal savings
associations.

Estimated number of respondents:
610,

Estimated average annual burden per
respondent: .275 hour.

stimated annual frequency of
responses: Onge.

Estimated total annual reporting
burden: 168 hours.

List of Subjects in 12 CFR Part 563

Accounting, Advertising, Crime,
Currency, Flood insurance, Investments,
Reporting and recordkeeping
requirements, Savings associations,
Securities, Surety bonds.

Accordingly, the Office of Thrift
Supervision hereby proposes to amend

part 563, subchapter D, chapter V, title
12 of the Code of Federal Regulations as
follows:

SUBCHAPTER D—REGULATIONS
APPLICABLE TO ALL SAVINGS
ASSOCIATIONS

PART 563—OPERATIONS

1. The authority citation for part 563
continues to read as follows:
Autharity: 12 U.S.C. 375b, 1462, 14623,

1463, 1464, 14672, 1468, 1817, 1828, 3806;
42 1.5.C. 4106.

2. Section 563.134 is revised to read
as follows:

§563.134 Capital distributions.

(a) Definitions. For purposes of this
part—(1) Capital distribution means:

(i) A distribution of cash or other
property by any savings association to
its owners made on account of that
ownership, but not including—

(A) Any dividend consisting only of
shares of the institution or rights to
purchase such shares; or

(B) Any amount paid on the deposits
of a mutual or cooperative institution
that the OTS determines is not a
distribution for purposes of this section;

(ii) A payment by a savings
association to repurchase, redeem,
retire, or otherwise acquire any of its
shares or other ownership interests,
including any extension of credit to
finance an affiliated company’s
acquisition of those shares or interests;
or

(iii) A transaction that the OTS or the
Corporation determines, by order or
regulation, to be in substance a
distribution of capital of the savings
associations.

(2) Undercapitalized association
means an association in one of the three
undercapitalized categories set forth in
part 565 of this subchapter.

(3) Shares means common or
preferred stock; or any options,
warrants, or other rights for the
acquisition of such stock. This term
does not include convertible debt
securities prior to their conversion into
common or preferred stock or other
securities that are not equity securities
at the time of a capital distribution. The
term “‘share’ does include:

(i) Convertible securities upon their
conversion into common or preferred
stock; and

(i1) Securities structured for the
purpose of evading the restrictions on
capital distributions in this section.

4) Troubled condition means any
savings association that:

(i) Has a composite rating of 4 or 5
under the examination rating system;

(ii) Is subject to a capital directive, a
cease and desist order, a consent order,
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a formal written agreement, or a prompt
corrective action directive, relating to
the safety and soundness or financial
viability of the savings association,
unless otherwise informed in writing by
the OTS; or

(iii) Is informed in writing by the OTS
that it has been designated in troubled
condition based on the current financial
statements, report of examination, or
limited scope review of the savings
association.

(b) Capital Distribution Restrictions.
(1) An undercapitalized association is
not authorized to make any capital
distributions except in accordance with
the provisions of this paragraph.

(2) Subject to the concurrence of the
Corporation, applications to repurchase,
redeem, retire or otherwise acquire
shares or ownership interests may be
ap(;roved in the case of:

i) An association operating in
compliance with an approved capital
restoration plan under § 565.5 of this
subchapter; or ‘

(ii) An association that is well or
adequately capitalized and that wishes
to make a capital distribution that
would result in the association being
undercapitalized; Provided, that the
association has filed with the OTS, and
obtained approval for, a capital
restoration plan under § 565.5 of this
subchapter.

(3) The proposed repurchase,
redemption, retirement or other
acquisition of shares or ownership
interests must:

(i) Be consistent with the association's
capital restoration plan;

Fii] Be made in connection with the
issuance of additional shares or
obligations of the institution in at least
an equivalent amount; and

(ii% Reduce the financial obligations
or otherwise improve the association’s
financial condition.

(c) Notices and applications. (1)
Notices. A savings association that;

(i) Is at least adequately capitalized, as
defined in part 565 of this subchapter;

(ii) Is not deemed to be in troubled
condition, as defined herein; and

(iii) Will remain at least adequately
capitalized following the proposed
capital distribution must notify the OTS
pursuant to § 516.3(a) of this chapter of
its intent to make a capital distribution;
Provided, That a savings association
meeting the requirements of paragraphs
(c)(1) (i) through (iii) of this section that
is not held by a savings and loan
holding company and that received a
composite rating of “1" or **2" is exempt
from the notice requirement.

(2) Applications. An association that
proposes to make a capital distribution
must submit a written application to the

OTS pursuant to § 516.2 of this chapter
if it is:

(i) An association that is deemed to be
in “troubled condition;"

(ii) A well or adequately capitalized
association that wishes to make a capital
distribution that would result in the
association being undercapitalized; or

(iii) An undercapitalized association.

(3) Multi-purpose notices or
applications. A separate notice or
application for making a capital
distribution is not necessary if a notice
or application providing sufficient
information is required under other OTS
regulations. In such a case, the
standards of this section shall govern
whether the capital distribution is
approved or disapproved or whether,
under a notice, the OTS will object to
the capital distribution. The association
has the burden of stating clearly that the
notice or application submitted for other
purposes is also serving as its notice or
application for purposes of this section.
Associations may seek approval or
provide notice of prospective capital
distributions by submitting schedules of
such prospective capital distributions in
accordance with supervisory guidance
on such procedures.

(d) Prohibition of otherwise permitted
capital distributions. The OTS may
prohibit any capital distribution
otherwise permitted under this section
upon a determination that the making of
a capital distribution would constitute
an unsafe or unsound practice. The
cifcumstances posing such risk include,
but are not limited to, a capital
distribution by an adequately _
capitalized association whose capital is
or may be impaired as a result of
substantial losses.

(e) Corporate reorganizations. The
limits set forth in paragraph (c) of this
section shall be applicable to any direct
or indirect distributions of capital to
affiliates, including those in connection
with corporate reorganizations.

(f) Less stringent prior provisions or
conditions. The requirements of this
section shall supersede the provisions of
agreements or conditions to approved
applications controlling an association’s
prospective capital distributions that
were less stringent than the restrictions
imposed under this rule,

(g) More stringent prior provisions or
conditions. An association may
substitute the requirements of this rule
for more stringent requirements
imposed upon it by a previous written
agreement or application condition after
obtaining the written approval of the
OTS.

Dated: November 16, 1994.

By the Office of Thrift Supervision.
Jonathan L. Fiechter,
Acting Director.
[FR Doc. 94-29761 Filed 12-2-94; 8:45 am]
BILLING CODE 6720-01-P

DEPARTMENT OF TRANSPORTATION

Office of Commercial Space
Transportation

14 CFR Ch. lll

[Docket Nos. 49815 (Licensing Commercial
Space Launch Activities) and 43098
(Financial Responsibility Requirements)];
Notice 94-21)]

Public Meeting; Extension of Comment
Period

AGENCY: Office of the Secretary, Office
of Commercial Space Transportation,
DOT.

ACTION: Extension of comment period.

SUMMARY: The Department of
Transportation’s Office of Commercial
Space Transportation (OCST)
announced a public meeting and
solicited comments in a notice
published in the Federal Register on
October 13, 1994. The notice requested
comments from all interested and/or
affected parties to assist OCST in
developing notices of proposed
rulemaking addressing implementation
of regulations governing the licensing of
commercial space launch activities and
regarding financial responsibility
requirements. OCST requested that all
written comments be submitted by
November 14, 1994. OCST has received
requests for additional time in
submitting comments. Because of the
significance of OCST’s proposed
rulemaking activities, OCST has
extended the comment period until
December 16, 1994.

DATES: Comments must be received on
or before December 16, 1994,
ADDRESSES: OCST would appreciate
receiving each submission in triplicate
with an indication of the Docket
Number (listed above) to which it refers,
One submission may be used to address
both the licensing and financial
responsibility dockets. Submissions 1
should be sent to Docket Clerk, f
Department of Transportation, 400 7th
Street S.W., Room 4107, Washington,

DC 20590. Comments will be available
for public inspection at this address |
from 9:00 a.m. to 5:30 p.m., Monday
through Friday, except legal holidays.
FOR FURTHER INFORMATION CONTACT: Ms.
Laura Montgomery, Office of the

General Counsel, (202) 366-9305, |




62360

Federal Register / Vol.

59, No. 232 / Monday, December 5, 1994 / Proposed Rules

Department of Transportation, 400 7th

Street, SW, Washington, DC 20590.
Issued in Washington, DC, November 23,

1994.

Frank C. Weaver,

Director, Office of Commercial Space

Transportation.

[FR Doc. 94-29668 Filed 12-2-94; 8:45 am]
BILLING CODE 4910-62-U

‘Federal Aviation Administration

14 CFR Part 71
[Airspace Docket No. 84-ANM-48]

Proposed Amendment to Class E
Airspace; Lamar, Colorado

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: This notice proposes to
amend the Lamar, Colorado, Class E
airspace. This action would provide
controlled airspace for a new instrument
approach procedure at the Lamar
Municipal Airport, Colorado. Controlled
airspace extending upward from 700
feet above ground level (AGL) is needed
for aircraft executing the approach.
DATES: Comments must be received on
or before December 30, 1994.
ADDRESSES: Send comments on the
proposal in triplicate to: Manager,
System Management Branch, ANM-530,
Federal Aviation Administration,
Docket No. 94—-ANM-48, 1601 Lind
Avenue S.W., Renton, Washington
98055—4056.

The official docket may be examined
at the same address.

An informal docket may also be
examined during normal business hours
at the address listed above.

FOR FURTHER INFORMATION CONTACT:
Ted Melland, ANM-536, Federal
Aviation Administration, Docket No.
94-ANM-48, 1601 Lind Avenue SW,
Renton, Washington 98055—4056,
Telephone: (206) 227-2536.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal. Please refer to

Docket 94-ANM—48 when responding.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Airspace Docket No. 94-ANM-48."' The
postcard will be date/time stamped and
returned to the commenter. All
communications received on or before
the specified closing date for comments
will be considered before taking action
on the proposed rule. The proposal
contained in this notice may be changed
in light of comments received. All
comments submitted will be available
for examination at the address listed
above both before and after the closmg
date for comments. A report
summarizing each substantive-public
contact with FAA personnel concerned
with this rulemaking will be filed in the
docket.

Availability of NPRM's

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the Federal
Aviation Administration, System
Management Branch, ANM-530, 1601
Lind Avenue S.W., Renton, Washington
98055—4056. Communications must
identify Docket 94-ANM-48. Persons
interested in being placed on a mailing
list for future NPRM'’s should also
request a copy of Advisory Circular No.
11-2A, which describes the application
procedure.

The Proposal

The FAA is considering an
amendment to part 71 of the Federal
Aviation Regulations (14 CFR part 71) to
amend Class E airspace at Lamar,
Colorado, to provide controlled airspace
for a new instrument approach
procedure at the Lamar Municipal
Airport. Controlled airspace extending
upward from 700 feet AGL is needed for
aircraft executing the approach. The
area would be depicted on aeronautical
charts for pilot reference.

The coordinates for this airspace
docket are based on North American
Datum 83. Class E airspace designations
for airspace areas extending upward
from 700 feet or more above the surface
of the earth are published in Paragraph
6005 of FAA Order 7400.9B dated July
18, 1994, and effective September 16,
1994, which is incorporated by
reference in 14 CFR 71.1. The Class E
airspace designation listed in this
document would be published
subsequently in the Order,

The FAA has determined that this
proposed regulation only involves an
established body of technical

regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore,—(1) is not a *‘significant
regulatory action” under Executive
Order 12866; (2) is not a “significant
rule’ under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a regulatory evaluation as
the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule,
when promulgated, will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—[AMENDED]

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. app. 1348(a}, 1354(a),
1510; E.O. 10854, 24 FR 9565, 3 CFR, 1959~
1963 Comp., p. 389; 49 U.S.C. 106(g); 14 CFR
11.69.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9B, Airspace
Designations and Reporting Points,
dated July 18, 1994, and effective
September 16, 1994, is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth

* - - * *

ANM CO E5 Lamar, CO [Revised]
Lamar Municipal Airport, CO

(Lat. 38°04’12” N, long. 102°41'19” W)
Lamar VORTAC

(Lat. 38°11°50” N, long. 102°41°15” W)

That airspace extending upward from 700
feet above the surface within a 6.8-mile
radius of the Lamar Municipal Airport, and
within 3.1 miles each side of the Lamar
VORTAC 001° radial extending from the 6.8
mile radius to 8.7 miles north of the
VORTAC; that airspace extending upward
from 1,200 feet above the surface beginning
on the Colorado/Kansas state boundary at lat
38°34’00” N; thence along the Colorado/
Kansas state boundary to lat. 37°11°00” N; to
lat. 37°11°00” N, long. 103°24°00” W; to Jat.
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38°34°00” N, long. 103°24°00” W; thence to
point of beginning.
» - * * *

Issued in Seattle, Washington, on
November 17, 1994,
Temple H. Johnson, Jr.,
Manager, Air Traffic Division, Northwest
Mountain Region. J
[FR Doc. 94-29816 Filed 12-2-94; 8:45 am|
BILLING CODE 4910-13-M

14 CFR Part 71

[Airspace Docket No. 94-ANM-1]
Amendment to Class E Airspace; North
Bend, Oregon

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: This notice proposes to
amend the Class E airspace at North
Bend, Oregon, to accommodate a new
Standard Instrument Approach
Procedure (SIAP) at the North Bend
Municipal Airport, Oregon. Controlled
airspace extending upward from the
surface is needed for aircraft executing
the approach. The area would be
depicted on aeronautical charts for pilot
reference.

DATES: Comments must be received on
or before December 30, 1994,
ADDRESSES: Send comments on the
proposal in triplicate to: Manager,
System Management Branch, ANM-530,
Federal Aviation Administration, 3
Docket No. 94-ANM-1, 1601 Lind
Avenue S.W., Renton, Washington
98055-40586.

The official docket may be examined
at the same address.

An informal docket may also be
examined during normal business hours
at the address listed above.

FOR FURTHER INFORMATION CONTACT: Ted
Melland, ANM-536, Federal Aviation
Administration, Docket No. 94-ANM-1,
1601 Lind Avenue S.W., Renton,
Washington, 980554056, Telephone:
(206) 227-2536.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Some are
specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related

aspects of the proposal.
Communications should identify the
airspace docket number and be
submitted in triplicate to the address
listed above. Commenters wishing the
FAA to acknowledge receipt of their
comments on this notice must submit
with those comments a self-addressed,
stamped postcard on which the
following statement is made:
“Comments to Airspace Docket No. 94—
ANM-1." The postcard will be date/
time stamped and returned to the
commenter. All communications
received on or before the specified
closing date for comments will be
considered before taking action on the
proposed rule. The proposal contained
in this notice may be changed in light
of comments received. All comments
submitted will be available for
examination at the address listed above
both before and after the closing date for
our comments. A report summarizing
each substantiative public contact with
FAA personnel concerned with this
rulemaking will be filed in the docket.

Availability of NPRM's

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the Federal
Aviation Administration, System
Management Branch, ANM-530, 1601
Lind Avenue S.W., Renton, Washington
98055-4056. Communications must
identify the notice number of this
NPRM. Persons interested in being
placed on a mailing list for future
NPRM'’s should also request a copy of
Advisory Circular No. 11-2A, which
describes the application procedure.

The Proposal

The FAA is considering an
amendment to part 71 of the Federal
Aviation Regulations (14 CFR part 71) to
amend Class E airspace at North Bend,
Oregon, to provide controlled airspace
for a new SIAP at the North Bend
Municipal Airport. Controlled airspace
extending upward from the surface is
needed for aircraft executing the
approach. The area would be depicted
on aeronautical charts for pilot
reference.

The coordinates for this airspace
docket are based on North American
Datum 83. Class E airspace designations
for airspace areas extending upward
from the surface of the earth and from
700 feet or more above the surface of the
earth are published in Paragraphs 6002
and 6005 of FAA Order 7400.9B dated
July 18, 1994, and effective September
16, 1994, which is incorporated by
reference in 14 CFR 71.1. The Class E
airspace designation listed this

document would be published
subsequently in the order.,

TheqFAA Kas determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current,
Therefore, this regulation—(1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule’ under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—[AMENDED]

1, The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. app. 1348(a), 1354(a),
1510; E.O. 10854, 24 FR 9565, 3 CFR, 1959~
1963 Comp,, p. 389; 49 U.S.C. 106(g); 14 CFR
11.69.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9B, Airspace
Designations and Reporting Points,
dated July 18, 1994, and effective
September 16, 1994, is amended as
follows:

Paragraph 6002 Class E airspace areas
designated as a surface area for an airport
* * * * * v

ANM OR E2 North Bend, OR [Revised]

North Bend Municipal Airport, OR

(Lat. 43°25'02” N, long, 124°1446” W)
North Bend VORTAC

(Lat. 43°24'36” N, long. 124°10°06” W)
Empire, LOM/NDB

(Lat. 43°23’41” N, long. 124°18'37” W)

Within a 4.2-mile radius of the North Bend
Municipal Airport, and within 1.8 miles each
side of the North Bend VORTAC 044° radial
extending from the 4.2-mile radfus to 5.7
miles northeast of the VORTAC, and within
3.7 miles each side of the North Bend
VORTAC 09° radius extending from the 4.2-
mile radius to 7,5 miles east of the VORTAGC,
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and within 2.7 miles each side of the 241°
bearing from the Empire LOM/NDB
extending from the 4.2-mile radius to 6.1
miles southwest of the LOM/NDB.

* * * * *

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth

* * * * *®

ANM OR ES North Bend, OR [Revised]

North Bend VORTAC

(Lat. 43°24’56” N, long. 124°10°06” W)

That airspace extending upward from 700
feet above the surface within an 8-mile radius
of the North Bend VORTAC from the 142°
radial CW to the 352° radial, an within a 14-
mile radius of the VORTAC from the 352°
radial CW to the 142° radial, and within 2.7
miles north of the North Bend VORTAC 268°
radial extending from the 8-mile radius to 11
miles west of the VORTAC, and within 1.8
miles south and 5.7 miles north of the
VORTAC 241° radial extending from the 8-
mile radius to 14.8 miles southwest; that
airspace extending upward from 1,200 feet
above the surface within a 19.2-mile radius
of the North Bend VORTAC extending
clockwise from the west edge of V-27 south
of the VORTAC, to the west edge of V-287
north of the VORTAC, and within 2.2 miles
southeast and 10.1 miles northwest of the
North Bend VORTAC 241° radial, extending
from the VORTAC to 22.2 miles southwest.

* L3 - - *

Issued in Seattle, Washington, on
November 15, 1994.

Temple H. Johnson, Jr.,

Manager, Air Traffic Division, Northwest
Mountain Region.

[FR Doc. 94-29817 Filed 12-2-94; 8:45 am]
BILLING CODE 4810-13-M

14 CFR Part 71

[Airspace Docket No. 22-ASW-34]

Proposed Revision of Class E
Airspace; Hondo, TX

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Supplemental notice of
proposed rulemaking (SNPRM);
reopening of comment period.

SUMMARY: This document revises an
earlier proposed airspace rule that
would have amended the airspace at
Hondo, TX. That proposal was
preempted by the development of a new
very high frequency omni-directio.al
range (VOR) standard instrument
approach procedure (SIAP) to Runway
(RWY) 17. The legal description of the
proposed airspace in the notice of
proposed rulemaking was incomplete.
The intended effect of this proposal is
to provide adequate controlled airspace
for aircraft executing the recently

established VOR RWY 17 SIAP at
Hondo, TX.

DATES: Comments must be received on
or before January 20, 1995.

ADDRESSES: Send comments on the
proposal in triplicate to Manager,
System Management Branch, Air Traffic
Division, Federal Aviation
Administration Southwest Region,
Docket No. 92-ASW-34, Fort Worth, TX
76193-0530.

The official docket may be examined
in the Office of the Assistant Chief
Counsel, Federal Aviation
Administration, Southwest Region, 2601
Meacham Boulevard, Room 663, Fort
Worth, TX, between 8 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays. An informal docket may also
be examined during normal business
hours at the System Management
Branch, Air Traffic Division, Federal
Aviation Administration, Southwest
Region, 2601 Meacham Boulevard, Fort
Worth, TX.

FOR FURTHER INFORMATION CONTACT:
Donald J. Day, System Management
Branch, Air Traffic Division, Federal
Aviation Administration, Southwest
Region, Fort Worth, TX 76193-0530;
telephone: (817) 222-5593.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify the
airspace docket number and be
submitted in triplicate to the address
listed under the caption ADDRESSES.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit, with those
comments, a self-addressed, stamped,
postcard containing the following
statement: ‘‘Comments to Airspace
Docket No. 92-ASW-34."” The postcard
will be date and time stamped and
returned to the commenter. All
communications received on or before
the specified closing date for comments
will be considered before taking action
on the proposed rule. The proposals
contained in this notice may be changed
in the light of comments received. All
comments submitted will be available
for examination in the Office of the

Assistant Chief Counsel, 2601 Meacham
Boulevard, Room 663, Fort Worth, TX,
both before and after the closing date for
comments. A report summarizing each
substantive public contact with FAA
personnel concerned with this
rulemaking will be filed in the docket.

Availability of SNPRM

Any person may obtain a copy of this
SNPRM by submitting a request to the
Federal Aviation Administration,
System Management Branch,
Department of Transportation, Fort
Worth, TX 76193-0530.
Communications must identify the
notice number of this SNPRM. Persons
interested in being placed on a mailing
list for future NPRM’s should also
request a copy of Advisory Circular No.
11-2A that describes the application
procedure.

The Proposal

On December 17, 1993, the FAA
proposed to revise the Class E airspace
at Hondo, TX (58 FR 65948). That action
proposed to revise the 700 feet AGL
Class E airspace to provide adequate
controlled airspace for aircraft executing
the recently established VOR SIAP to
RWY 17. The comment period for that
action ended February 19, 1994. Since
the issuance of that Notice of Proposed
Rulemaking (NPRM), the FAA has
discovered that the legal description
contained in that proposal did not
include the airspace required from the
airport to 16 miles south of RBN.
Therefore, this SNPRM proposes a
correction to that legal description.
Since this change expands the scope of
the originally proposed rule, the FAA
has determined that it is necessary to
reopen the comment period to provide
an additional opportunity for public
comment.

The coordinates for this airspace
docket are based on North American
Datum 83. Designated Class E airspace
areas extending upward from 700 feet or
more above ground level are published
in Paragraph 6005 of FAA Order
7400.9B dated July 18, 1994, and
effective September 16, 1994, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this decument would be
published su uently in the order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations that need frequent and
routine amendments to keep them
operationally current. It, therefore—{(1)
is not a *'significant regulatory action”
under Executive Order 128686; (2) is not
a “‘significant rule’’ under DOT
Regulatory Policies and Procedures (44
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FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
impact on a substantial number of small
entities under the criteria of the
Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Nayigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—[AMENDED]

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. app. 1348(a), 1354(a),
1510; E.O. 10854, 24 FR 9565, 3 CFR, 1959
1963 Comp., p. 389; 49 U.S.C. 106(g); 14 CFR
11.69.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9B, Airspace
Designations and Reporting Points,
dated July 18, 1994, and effective
September 16, 1994, is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth

* * * * -

ASW TX E5 Hondo, TX (Revised]

Hondo Municipal Airport, TX

(Lat. 29°21°35” N., long. 99°10736” W.)
Hondo RBN

(Lat. 29°22°24” N., long. 99°1019” W.)
Hondo VOR

(Lat. 29"21'16"’ N., long. 99°10°33” W.)

That airspace extending upward from 700
feet above the surface within a 6.7-mile
radius of the Hondo Municipal Airport and
within 8 miles west and 4 miles east of the
180" bearing from the Hondo RBN extending
from the airport to 16 miles south of the RBN
and within 2.3 miles each side of the 352°
radial of the Hondo VOR extending from the
6.7-mile radius to 6.9 miles north of the
airport.
* - - - -

Issued in Forth Worth, TX on November
18, 1994.

Helen Fabian Parke,

Manager, Air Traffic Division Southwest
Region.

[FR Doc. 94-29798 Filed 12-2-94; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 71

[Airspace Docket No. 94-ASW-17]
Proposed Establishment of Class E
Airspace: La Grange, TX

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: This notice proposes to
establish Class E airspace extending
upward from 700 feet above ground
level (AGL), at Fayette Regional Air
Center, La Grange, TX. The
development of a Very High Frequency
Omnidirectional Range (VOR)/Distance
Measuring Equipment (DME) standard
instrument approach procedure (SIAP)
to Runway (RWY) 16-34 has made this
proposal necessary. The intended effect
of this proposal is to provide adequate
controlled airspace for aircraft executing
the VOR/DME SIAP to RWY 16-34 at
Fayette Regional Air Center, La Grange,
Texas.

DATES: Comments must be received on
or before January 20, 1995,

ADDRESSES: Send comments on the
proposal in triplicate to Manager,
System Management Branch, Air Traffic
Division, Federal Aviation
Administration, Southwest Region,
Docket No, 94-ASW-17, Fort Worth, TX
76193-0530. The official docket may be
examined in the Office of the Assistant
Chief Counsel, Federal Aviation
Administration, Southwest Region, 2601
Meacham Boulevard, Fort Worth, TX,
between 9:00 a.m. and 3:00 p.m.,
Monday through Friday, except Federal
holidays. An informal docket may also
be examined during normal business
hours at the System Management
Branch, Air Traffic Division, Federal
Aviation Administration, Southwest
Region, 2601 Meacham Boulevard, Fort
Worth, TX.

FOR FURTHER INFORMATION CONTACT:
Donald J. Day, System Management
Branch, Federal Aviation
Administration, Southwest Region,
Forth Worth, TX 76193-0530;
telephone: (817) 222-5593.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,

environmental, and energy-related
aspects of the proposal.
Communications should identify the
airspace docket number and be
submitted in triplicate to the address
listed under the caption ADDRESSES.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit, with those
comments, a self-addressed, stamped,
postcard containing the following
statement: “Comments to Airspace
Docket No. 94-ASW-17.” The postcard
will be date and time stamped and
returned to the commenter. All
communications received on or before
the specified closing date for comments
will be considered before taking action
on the proposed rule. The proposal
contained in this notice may be changed
in the light of comments received. All
comments submitted will be available
for examination in the Office of the
Assistant Chief Counsel, Federal
Aviation Administration, Southwest
Region, 2601 Meacham Boulevard, Fort
Worth, TX, both before and after the
closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerned
with this rulemaking will be filed in the
docket.

Availability of NPRM’s

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the System
Management Branch, Air Traffic
Division, Federal Aviation
Administration, Southwest Region,
Forth Worth, TX 76193-0530.
Communications must identify the
notice number of this NPRM. Persons
interested in being placed on a mailing
list for future NPRM's should also
request a copy of Advisory Circular No.
11-2A that describes the application
procedure.

The Proposal

The FAA is considering an
amendment to part 71 of the Federal
Aviation Regulations (14 CFR part 71) to
establish Class E airspace, controlled
airspace extending upward from 700
feet AGL at Fayettee Regional Air
Center, La Grange, TX. The
development of a Very High Frequency
Omnidirectional Range (VOR)/Distance
Measuring Equipment (DME) SIAP has
made this proposal necessary. The
intended effect of this proposal is to
provide adequate Class E airspace for
aircraft executing the VOR/DME SIAP at
Fayette Regional Air Center, La Grange,
TX.

The coordinates for this airspace
docket are based on North American
Datum 83. Designated Class E airspace
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areas extending upward from 700 feet or
more above ground level are published
in Paragraph 6005 of FAA Order
7400.9B dated July 18, 1994, and
effective September 16, 1994, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document would be
published subsequently in the order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations that need frequent and
routine amendments to keep them
operationally current. It, therefore—(1)
is not 2 “significant regulatory action”
under Executive Order 12866; (2) is not
a “‘significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
impact on a substantial number of small
entities under the criteria of the
Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—[AMENDED]

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. app. 1348(a), 1354(a),
1510; E.O. 10854; 24 FR 9565, 3 CFR, 1959-

1963 Comp., p. 389; 49 U.S.C. 106(g); 14 CFR
11.69.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9B, Airspace
Designations and Reporting Points,
dated July 18, 1994, and effective
September 16, 1994, is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth

* * * * *

ASW TX E5 La Grange, TX [New]

Fayette Regional Air Center, TX
(Lat. 29°54'31” N, long. 096°56'59” W.)
That airspace extending upward from 700
feet above the surface within a 6.4-mile
radius of Fayette Regional Air Center.

* * * * *

4

Issued in Fort Worth, TX on November 18,
1994,

Helen Fabian Parke,

Manager, Air Traffic Division Southwest
Region.

[FR Doc. 94-29799 Filed 12-2-94; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 71

[Airspace Docket No. 94-ASW-16]
Proposed Establishment of Class E
Airspace; Ozona, TX

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: This notice proposes to
establish Class E airspace extending
upward from 700 feet above ground
level (AGL) at Ozona Municipal Airport,
Ozona, TX. The development of a
Global Positioning System (GPS)
standard instrument approach
procedure (SIAP) to Runway (RWY) 16
has made this proposal necessary. The
intended effect of this proposal is to
provide adequate controlled airspace for
Instrument Flight Rules (IFR) operations
at Ozona Municipal Airport, Ozona, TX.
DATES: Comments must be received on
or before January 20, 1995.

ADDRESSES: Send comments on the
proposal in triplicate to Manager,
System Management Branch, Air Traffic
Division, Federal Aviation
Administration, Southwest Region,
Docket No. 94-ASW-16, Fort Worth, TX
76193-0530.

The official docket may be examined
in the Office of the Assistant Chief
Counsel, Federal Aviation
Administration, Southwest Region, 2601
Meacham Boulevard, Fort Worth, TX,
between 9 a.m. and 3 p.m., Monday
through Friday, except Federal holidays.
An informal docket may also be
examined during normal business hours
at the System Management Branch, Air
Traffic Division, Federal Aviation
Administration, Southwest Region, 2601
Meacham Boulevard, Fort Worth, TX.
FOR FURTHER INFORMATION CONTACT:
Donald J. Day, System Management
Branch, Air Traffic Division, Federal
Aviation Administration, Fort Worth,
TX 76193-0530; telephone: (817) 222—
5593.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis

supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify the
airspace docket number and be
submitted in triplicate to the address
listed under the caption ADDRESSES.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit, with those
comments, a self-addressed, stamped,
postcard containing the following
statement: “Comments to Airspace
Docket No. 94-ASW-16." The postcard
will be date and-time stamped and
returned to the commenter. All
communications received on or before
the specified closing date for comments
will be considered before taking action
on the proposed rulé. The proposal
contained in this notice may be changed
in the light of comments received. All
comments submitted will be available
for examination in the Office of the
Assistant Chief Counsel, Federal
Aviation Administration, Southwest
Region, 2601 Meacham Boulevard, Fort
Worth, TX, both before and after the
closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerned
with this rulemaking will be filed in the
docket.

Availability of NPRM’s

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the Federal
Aviation Administration, System
Management Branch, Department of
Transportation, Fort Worth, TX 76193—
0530. Communications must identify
the notice number of this NPRM.
Persons interested in being placed on a
mailing list for future NPRM's should
also request a copy of Advisory Circular
No. 11-2A that describes the
application procedure.

The Proposal

The FAA is considering an
amendment to part 71 of the Federal
Aviation Regulations (14 CFR part 71) to
establish Class E airspace, controlled
airspace extending upward from 700
feet AGL, at Ozona Municipal Airport,
Ozona, TX. The development of a GPS
RWY 16 SIAP has made this proposal
necessary. The intended effect of this
proposal is to provide adequate Class E
airspace for aircraft executing the GPS
RWY 16 SIAP at Ozona Municipal
Airport, Ozona, TX.
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The coordinates for this airspace
docket are based on North American
Datum 83. Designated Class E airspace
areas extending upward from 700 feet or
more above ground level are published
in Paragraph 6005 of FAA Order
7400.9B dated July 18, 1994, and
effective September 16, 1994, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document would be
published subsequently in the order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations that need frequent and
routine amendments to keep them
operationally current. It, therefore—(1)
is not a *“significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
impact on a substantial number of small
entities under the criteria of the
Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 &R part 71 as
follows:

PART 71—[AMENDED)]

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. app. 1348(a), 1354(a),
1510; E.O. 10854, 24 FR 9565, 3 CFR, 1959—

1963 Comp., p. 389; 49 U.S.C. 106(g); 14 CFR
11,69.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9B, Airspace
Designations and Reporting Points,
dated July 18, 1994, and effective
September 16, 1994, is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth

* * - * *

ASW TX E5 Ozona, TX [New]

Ozona, Ozona Municipal Airport, TX
(Lat. 30°44'06” N., long. 101°12°10” W.)

That airspace extending upward from 700
feet above the surface within a 6.5-mile
radius of Ozona Municipal Airport.

- * * * *

Issued in Fort Worth, TX on November 18,

1994,

Helen Fabian Parke,

Manager, Air Traffic Division, Southwest
Region.

[FR Doc. 94-29797 Filed 12-2-94; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 71

[Airspace Docket No. 94-ANM-23]
Proposed Amendment to Cléss E
Airspace; Wenatchee, WA

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: This notice proposes to
amend the Wenatchee, Washington,
Class E airspace. This action would
provided controlled airspace for a new
instrument approach procedure at the
Wenatchee, Pangborn Memorial Airport,
Washington. Controlled airspace
extending upward from 700 feet above
ground level (AGL) is needed for aircraft
executing the approach. The-area would
be depicted on aeronautical charts to
provide a reference for pilots operating
under Visual Flight Rules (VFR).

DATES: Comments must be received on
or before December 30, 1994.
ADDRESSES: Send comments on the
proposal in triplicate to: Manager,
System Management Branch, ANM-530,
Federal Aviation Administration,
Docket No. 94-ANM-23, 1601 Lind
Avenue SW.,, Renton, Washington
98055-4056.

The official docket may be examined
at the same address.

An informal docket may also be
examined during normal business hours
at the address listed above.

FOR FURTHER INFORMATION CONTACT: Ted
Melland, ANM-536, Federal Aviation
Administration, Docket No. 94-ANM-
23, 1601 Lind Avenue SW., Renton,
Washington 98055-4056, Telephone:
(208) 227-2536.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments

are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify the
airspace docket number and be
submitted in triplicate to the address
listed above. Commenters wishing the
FAA to acknowledge receipt of their
comments on this notice must submit
with those comments a self-addressed,
stamped postcard on which the
following statement is made:
“Comments to Airspace Docket No. 94—
ANM-23."” The postcard will be date/
time stamped and returned to the
commenter. All communications
received on or before the specified
closing date for comments will be
considered before taking action on the
proposed rule. The proposal contained
in this notice may be changed in light
of comments received, All comments
submitted will be available for
examination at the address listed above
both before and after the closing date for
comments. A report summarizing each
substantive public contact with FAA
personnel concerned with this
rulemaking will be filed in the docket.

Availability of NPRM'’s

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the Federal
Aviation Administration, Office of
Public Affairs, Attention: Public Inquiry
Center, APA-230, 800 Independence
Avenue, SW., Washington, DC 20591, or
by calling (202) 267-3484.
Communications must identify the
notice number of this NPRM. Persons
interested is being placed on a mailing
list for future NPRM's should also
request a copy of Advisory Circular No.
11-2A, which describes the application
procedure.

The Proposal

The FAA is considering an
amendment to part 71 of the Federal
Aviation Regulations (14 CFR part 71) to
amend Class E airspace at Wenatchee,
Washington, to provide controlled
airspace for a new instrument approach
procedure at the Pangborn Memorial
Airport. The area would be depicted on
appropriate aeronautical charts. Class E
airspace designations for airspace areas
extending upward from 700 feet or more
above the surface of the earth are
published in paragraph 6005 of FAA
Order 7400.9B, dated July 18, 1994, and
effective September 16, 1994, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed'in this document would be
published subsequently in the Order.
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The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore, (1) is not a “‘significant
regulatory action” under Executive
Order 12866; (2) is not a “significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a regulatory evaluation as
the anticipated impact is so minimal.
Singce this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule,
when promulgated, will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

Accodingly, pursuant to the authority
delegated to me, the Federal Aviation
Administration proposes to amend part
71 of the Federal Aviation Regulations
(14 CFR part 71) as follows:

PART 71—[AMENDED]

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. app. 1348(a), 1354(a),
1510; E.O. 10854, 24 FR 9565, 3 CFR, 1959-
1963 Comp., p:389; 49 11.5.C. 106(g); 14 CFR
11.69.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9B, Airspace
Designations and Reporting Points,
dated July 18, 1994, and effective
September 16, 1994, is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth

* L > * *

ANM WA E5 Wenatchee, WA [Revised]

Wenatchee, Pangborn Memorial Airport, WA

(Lat. 47°23'55” N, long. 120°12°24" W)
Wenatchee, VOR/DME

(Lat. 47°23'58” N, long. 120°12/39” W)

That airspace extending upward from 700
feet above the surface within 4.3 miles each
side of the 299° radial from the Wenatchee
VOR/DME to 13.4 miles northwest of the
VOR/DME to 21 miles southeast of the VOR/
DME, excluding that portion within the
Moses Lake, Grant County, and Quincy
Airport, WA, Glass E airspace areas; that
airspace extending upward from 1,200 feet

above the surface bounded by a line

beginning at:

Lat. 47°36'00” N, long. 120°43'00” W;

To lat. 47°36'00” N, long. 119°39'30"W;

To lat. 47°07°00” N, long. 119°39'30"“W;

To lat. 47°07°00” N, long. 120°43'00”W;

To the point of beginning, Excluding that
portion within the Moses Lake, Grant
County Airport, WA, Class E airspace area.

* * * - *

Issued in Seattle, Washington, November

16, 1994,

Temple H. Johnson, Jr.,

Manager, Air Traffic Division, Northwest

Mountain Region.

[FR Doc. 94-29818 Filed 12-2-94; 8:45 am]

BILLING CODE 4910-13-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Part 184

[Docket No. 83G-0277]

a-Amylase Enzyme Preparation;
Affirmation of GRAS Status as Direct
Human Food Ingredient

AGENCY: Food and Drug Administration,
HHS.

ACTION: Tentative final rule.

SUMMARY: The Food and Drug
Administration (FDA) is tentatively
afffrming that a-amylase enzyme
preparation derived from Bacillus
stearothermophilus is generally
recognized as safe (GRAS) for use in the
processing of starch to make
maltodextrins and nutritive
carbohydrate sweeteners.

DATES: Written comments by February
3, 1995.

ADDRESSES: Submit writtén comments
to the Dockets Management Branch
(HFA-305), Food and Drug
Administration, rm. 1-23, 12420
Parklawn Dr., Rockville, MD 20857.
FOR FURTHER INFORMATION CONTACT:
Vincent E. Zenger, Center for Food
Safety and Applied Nutrition (HFS-
206), Food and Drug Administration,
200 C St. SW., Washingten, DC 20204,
202-418-3105."

SUPPLEMENTARY INFORMATION:
I. Background

In accordance with the procedures
described in §170.35 (21 CFR 170.35),
CPC International Inc., International
Plaza, Englewood Cliffs, NJ 07632,
submitted a petition (GRASP 3G0284)
requesting that a-amylase enzyme from
B. stearothermophilus used in the
production of nutritive saccharides from

starch be affirmed as GRAS as a direct
human food ingredient. The petition
includes information about the identity
of, and manufacturing processes for, «-
amylase enzyme preparations derived
from B. stearothermophilus; information
about the history of human food use of
a-amylase derived from B..
stearothermophilus; final reports and
published articles of safety studies with

.«-amylase enzyme preparation derived

from B. stearothermophilus; and
published literature with respect to a-
amylase and bacterial a-amylase
preparations.FDA published a notice of
the filing of this petition in the Federal
Register of September 21, 1983 (48 FR
43096). FDA gave interested persons an
opportunity to submit comments to the
Dockets Management Branch (address
above). FDA did not receive any
comments in response to that notice.

In the filing notice the agency gave
notice that the petition had requested
that a-amylase enzyme derived from B.
stearothermophilus be affirmed as
GRAS for use in production of
sweeteners from starch. However, the
petition requested, and the agency
evaluated, the use of this enzyme
preparation in the production of
nutritive saccharides (which includes
maltodextrins as well as nutritive
carbohydrate sweeteners). The end
products of the a-amylase hydrolysis of
starch are maltodextrins, which are not
sweet and are not used as sweeteners in
food, as well as nutritive carbohydrate
sweeteners, Maltodextrins may be used
as a food ingredient or used as a raw
material in the manufacture of nutritive
carbohydrate sweteners, for example,
glucose syrups. Therefore, FDA finds
that the phrase “production of
maltodextrins and nutritive
carbohydrate sweeteners from starch” is
a more accurate description of the
petitioned food use of a-amylase
enzyme preparation. FDA is publishing
this document as a tentative final rule
to afford interested persons the
opportunity to comment on this change.
To avoid confusion between a-amylase,
the enzyme, and a-amylase, the enzyme
preparation (in which a-amylase is the
principal active component, but which
also contains other components derived
from the production organism or the
fermentation media), this document will
use the term “a-amylase” to refer to the
former and “a-amylase enzyme
preparation’ to refer to the latter,

II. Standards for GRAS Affirmation

Pursuant to § 170.30 (21 CFR 170.30),
general recognition of safety may be
based only on the views of experts
qualified by scientific training and
experience to evaluate the safety of
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substances. The basis of such views may
be either: (1) Scientific procedures, or
(2) in the case of a substance used in
food prior to January 1, 1958,
experience based on common use in
food. General recognition of safety based
upon scientific procedures requires the
same quantity and quality of scientific
evidence as is required to obtain
approval of a food additive regulation
and ordinarily is to be based upon
published studies, which may be
corroborated by unpublished studies
and other data and information
(§170.30(b)). General recognition of
safety through experience based on
common use in food prior to January 1,
1958, may be determined without the
quantity or quality of scientific
procedures required for approval of a
food additive regulation but ordinarily
is to be based upon generally available
data and information concerning its pre-
1958 use (§ 170.30(c)).

I11. Safety Evaluation

A. IntroductionStarch produced in
plants exists in two main forms. The
linear form is composed of a-D-glucose
sugar residues bonded together with a
type of linkage termed «-1,4 (Ref. 1).
This linear form is commonly termed
amylose. The other form of starch,
termed amylopectin, is composed of
amylose molecules linked together at
branch points. In this form, resembling
a tree-like structure, the branch points
are formed by a different kind of linkage
termed a-1,6. An a-amylase enzyme
(1,4-0-D glucan glucanohydrolase
(International Union of Biochemistry
Enzyme Commission (E.C.) 3.2.1.1)) can
hydrolyze, i.e., break, the «-1,4 linkages
found in amylose and amylopectin (Ref.
2). Treatment with a-amylase enzyme
lowers the molecular weight of the
starch molecules to form molecules
collectively called maltodextrins.

Certain maltodextrins may be
subjected to subsequent processing. For
instance, corn maltodextrins may be
further hydrolyzed by another enzyme,
glucoamylase, to produce glucose (also
known as dextrose) which may in turn
be isomerized to form high fructose corn
syrups. These corn sweeteners are
refined with ion exchange resins to
remove impurities and are then
concentrated. The processed corn
sweeteners are then used in a wide
variety of products in the food industry.
Current technology sometimes requires
the a-amylase enzyme to function at
high temperatures, up to 110° C (Refs.

1 and 3). Therefore, much effort has
gone into research on a-amylases from
thermophilic microorganisms such as B.
stearothermophilus (Ref. 3).

In evaluating this petition to affirm as
GRAS the use of a-amylase enzyme
preparation from B. stearothermophilus
as a food ingredient, the agency
considered six aspects of its
manufacture and use: (1) The identity of
the a-amylase enzyme component; (2)
the identity and safety of the source
(production) organism for the a-amylase
enzyme preparation; (3) the
manufacturing process of the a-amylase
enzyme preparation; (4) the intended
uses for the a-amylase enzyme
preparation in food and exposure to
residual levels of the a-amylase enzyme
preparation; (5) the specifications for
the formulation of the enzyme
preparation; and (6) toxicological
studies of the enzyme preparation.

B. The Enzyme Component

The a-amylase enzyme from B.
stearothermophilus is extracellular (Ref.
2). That is, the enzyme is secreted by the
bacteria into the surrounding media.
Data and published information in the
petition confirm that the petitioner's
enzyme preparation from B,
stearothermophilus functions in the
hydrolysis of starch as an a-amylase
(1,4-a-D glucan glucanchydrolase (E.C.
3.2.1.1)) (Refs. 4 through 7).

Published data show that the a-
amylase enzyme functions at an
optimum temperature of 80° C and at
pH values below 6 (Ref. 7), which is
consistent with previous published
reports characterizing a-amylase from B.
stearothermophilus and other
thermophilic Bacillus species (Refs. 2
and 3).

The published data further show that
the petitioner’s enzyme has a molecular-
weight of 58 kilodaltons (kd) (Ref. 7)
which is consistent with the 58 kd mass
reported by Sen (Ref. 8) and within
experimental error of the predicted 61
kd mass based on deoxyribonucleic acid
(DNA) sequence analysis (Ref. 9).

The a-amylases are functionally
divided into two categories,
saccharifying a-amylases, which break
approximately 40 to 60 percent of the a-
1,4 linkages in a starch, and liquefying
a-amylases, which break only 30 to 40
percent of the linkages in the starch
(Ref. 3). The a-amylase from B.
stearothermophilus is of the liquefying
type and is very similar in protein
sequence to liquefying a-amylases from
other Bacillus species that have been
commonly used in food processing
(Refs. 1, 3, and 9 through 12), for
example, Bacillus amyloliquefaciens
(Ref. 1) and Bacillus licheniformis (see
21 CFR 184.1027).

C. The Production Organism

The source organism for this enzyme
preparation is the bacterium B.
stearothermophilus. The petition
includes data to show that the strain
used by the petitioner, B.
stearothermophilus (AS-154), conforms
to the description of B.
stearothermophilus in “*Bergey's Manual
of Determinative Bacteriology,” 8th ed.
(Ref. 13), which is a standard
compendium for the taxonomy of
bacteria. The petition also contains data
to show that this strain of B.
stearothermophilus is an asporogenic
variant and does not produce antibiotics
or toxins.

Published scientific literature as well
as standard textbooks on food
microbiology demonstrate that B.
stearothermophilus and its spores are
widely distributed in nature and they
are commonly found in fresh foods
(Refs. 13 and 14). B. stearothermophilus
is also reported to be the typical
organism causing nontoxic sour spoilage
in low acid foods (Ref. 14).

The petition contains one published
pathogenicity study that demonstrated
that B. stearothermophilus is not
pathogenic (Ref. 15). The petition also
contains an extensive search of the
published literature from 1917 to 1992
involving over 1,700 references and
citations relating to B.
stearothermophilus concerning
pathogenicity, pathogen formation,
toxicology and toxins, and disease or
infection. The search failed to disclose
a single report that implicated B.
stearothermophilus as the etiologic
agent of a disease state in man or
animals. There were no reports of any’
toxicity or pathogenicity associated with
the presence of this organism in food.

D. The Manufacturing Process

The a-amylase enzymes of Bacillus
are extracellular enzymes (Ref. 10).
Therefore, the manufacturing
procedures follow those generally used
in the enzyme industry to separate and
concentrate extracellular enzymes (Ref.
16). Under the method of manufacture
of a-amylase enzyme preparation
described in the petition, B.
stearothermophilus is maintained as a
pure culture under conditions that
minimize any genetic changes and is
grown in a pure culture fermentation.
When fermentation is complete, the
broth is clarified by treating it with
calcium hydroxide, and cells are
removed from the broth by filtration
using a diatomaceous earth filter aid
(Ref. 17). The filtered, clarified broth
containing the soluble enzyme is then
ultrafiltered to remove all particulate
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matter. The filtrate, containing the a-
amylase enzyme, is then evaporated to
a concentrate of the desired enzyme
potency; usually about a three-fold
concentration. Sodium chloride is
added to the concentrate so that the
final salt concentration is 20 percent by
weight of the enzyme preparation. Data
submitted in the petition show that the
enzyme preparation produced by this
method of manufacture does not contain
any viable bacterial cells.

FDA finds that the manufacturing
method does not require the use of any
processing materials that are not GRAS
or approved food additives. Therefore,
the agency concludes that the
manufacturing steps will not introduce
impurities into the enzyme preparation
that will adversely affect the safety of
the preparation.

E. Estimated Exposure Levels

The amount of the enzyme
preparation used will vary based on the
catalytic activity of the enzyme in any
particular batch of enzyme preparation.
Estimates of enzyme use level and
intake are usually based on the total
organic solids (TOS) content of the
enzyme preparation (Ref. 18). TOS is the
sum of all organic compounds present
in the final enzyme preparatian,
excluding diluents or carriers, if added.
TOS is calculated as follows: TOS
percent=100-(A+W+D) where A is the
percent of ash, W is the percent of
water, and D is the percent of diluents
or carriers.

FDA's estimate of exposure to «-
amylase enzyme preparation from B.
stearothermophilus is based on the food
use of maltodextrins and nutritive
carbohydyate sweeteners, data for
general usage of a-amylase preparations,
and the relative enzymatic potency of
this particular enzyme preparation
compared to typical preparations. FDA
calculates that the intake of typical a-
amylase enzyme preparations reported
as TOS is 25 milligrams (mg) TOS per
person per day (TOS/person/day). The
subject preparation has an enzymatic
potency about six-fold higher than
typical preparations; therefore, the
estimated daily intake (EDI) is one-sixth
of 25 mg or about 4 mg/TOS/person/
day, or 67 micrograms (ug)/kilograms
{kg) body weight/day for a 60 kg person.

F. Enzyme Preparation Specifications

The petition contains data showing
that the a-amylase enzyme preparation
from B. stearothermophilus produced in
this manner meets the general and
additional requirements for enzyme
preparations in the “Food Chemicals
Codex,"” 3d ed. (Ref. 19).

G. Safety of Enzyme Preparation

The petition contains published
animal feeding studies to support the
safety of the enzyme preparation. These
include a 90-day subchronic oral
toxicity study in dogs and a 90-day
subchronic oral toxicity study in F1 rats
exposed in utero. No adverse treatment-
related effects were identified in the 90-
day studies (Ref. 20).

The petition also contained several
unpublished, corroborative safety
studies. These animal feeding studies of
the a-amylase enzyme preparation
included an acute oral toxicity study in
rats and 14-day palatability studies in
both rats and dogs. None of these 3
studies demonstrated any adverse
treatment-related effects.

Based upon the 90-day dog study,
FDA estimated an acceptable daily
intake (ADI) of 377 pg/kg body weight,
which is 1/1000 of the highest no-effect
level (377 mg/kg body weight, which
was the highest dose tested). These
studies show that the ADI for the
enzyme preparation (377 pg/kg body
weight/day) exceeds the EDI for uses of
this enzyme preparation (67 pg/kg body
weight/day).

IV. Conclusions

The petition requested affirmation of
GRAS status of a-amylase preparation
from B. stearothermophilus based on its
similarity to other a-amylase enzyme
preparations that have a history of
common use in food prior to 1958. The
petition cites data that report that «-
amylase enzyme preparation from B.
subtilis has been used commercially
since 1929, when it was used in the
manufacture of chocolate syrup to
reduce its viscosity (Ref. 21). The
petition stated that bacterial a-amylase
enzyme preparations were first
described in the preparation of corn
sweeteners in 1962, but that common
use of these enzymes by major food
processors did not occur until some
time later. The petition also stated that
today; corn sweeteners prepared with
bacterial amylase enzyme preparations
are used in nearly all commercially
prepared foods.

The agency evaluated the petition
using the criteria of § 170.30(c) and
concluded that although a-amylase
enzyme preparations have had a long
history of use before 1958, the data
provided no evidence for history of use
of a-amylase enzyme preparation from
B. stearothermophilus, and that based
on the data in the petition, this
preparation is not eligible for GRAS
affirmation based on history of common
use in food. However, the agency has
also evaluated the petition using the

criteria of § 170.30(b) and concludes
that a«-amylase enzyme preparation from
B. stearothermophilus is eligible for
GRAS affirmation based on scientific
procedures.

The agency has evaluated the
information in the petition along with
other available information and
concludes, based on evaluation of
published information, corroborated by
unpublished data and information, that
use of the a-amylase enzyme .
preparation derived by fermentation
from B. stearothermophilus to hydrolyze
starch to produce maltodextrins and
nutritive carbohydrate sweeteners is
GRAS. Furthermore, the data show no
basis for a potential risk from any use
of this a-amylase preparation that can
be anticipated. Therefore, the agency is
tentatively affirming that the use of the
enzyme is GRAS with no limits other
than current good manufacturing
conditions in accordance with 21 CFR
184.1(b)(2).

The agency further finds that because
the principal active ingredient of the -
amylase enzyme preparation is safe and
because expected impurities in the a-
amylase enzyme preparation do not
provide any basis for a safety concern
that the general and additional
requirements given for enzyme
preparations in the “Food Chemicals
Codex,"” 3d ed. (1981), pp. 107-110, are
adequate for defining minimum criteria
for a food-grade a-amylase enzyme
preparation derived from B.
stearothermophilus.

V. Environmental Effects

The agency has determined under 21
CFR 25.24(b)(7) that this action isof a
type that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

VL Analysis of Impacts

FDA has examined the impacts of the
tentative final rule under Executive
Order 12866, and the Regulatory
Flexibility Act (Pub. L. 96-354).
Executive Order 12866 directs agencies
to assess all costs and benefits of
available regulatory alternatives and,
when regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health
and safety, and other advantages;
distributive impacts; and equity). The
agency believes that this tentative final
rule is consistent with the regulatory
philosophy and principles identified in
the Executive Order. In addition, the
tentative final rule is not a significant
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regulatory action as defined by the
Executive Order and so is not subject to
review under the Executive Order.

The Regulatory Flexibility Act
requires agencies to analyze regulatory
options that would minimize any
significant impact of a rule on small
entities. Because no current activity is
prohibited by this tentative final rule,
the compliance cost to firms is zero.
Because no increase in the health risks
faced by consumers will result from this
tentative final rule, total costs are also
zero. Potential benefits include the
wider use of this enzyme because of
reduced uncertainty concerning its
GRAS status, and any resources saved
by eliminating the need to prepare
further petitions to affirm the GRAS
status of this enzyme for this use. The
agency certifies, therefore, that the
tentative final rule will not have a
significant economic impact on a
substantial number of small entities.
Therefore, under the Regulatory
Flexibility Act, no further analysis is
required. :
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Data,"” National Research Council/National
Academy of Sciences, Washington, DC; U.S.
Department of Commerce, National
Technical Information Service PB81-216897,
1981, pp. i-iii,

19. Monograph on Enzyme Preparations, in
“Food Chemicals Codex," 3d ed., National
Academy Press, Washington, DG, pp. 107-
110, 1981.

20. MacKenzie, K. M. and S. R. W, Petsel,
“*‘Subchronic Toxicity Studies in Dogs and In
Utero Rats Fed Diets Containing Bacillus
stearothermophilus a-Amylase from a
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and Chemical Toxicology, 27:599-606, 1989,

21. Reed, T.; “Enzymes in Food
Processing,” Academic Press, New York, p.
406, 1966,

VIIi. Comments

FDA is publishing this document as a
tentative final rule to afford interested
persons the opportunity to comment on
the use of the enzyme preparations in
the production of maltodextrins, which
was not discussed in the filing notice.

Interested persons may, on or before
February 3, 1995, submit to the Dockets
Management Branch (address above)
written comments regarding this
tentative final rule. Two copies of any
comments are to be submitted, except
that individuals may submit one copy.

Comments are to be identified with the
docket number found in brackets in the
heading of this document. Received
comments may be seen in the office
above between 9 a.m. and 4 p.m.,
Monday through Friday.

List of Subjects in 21 CFR Part 184

Food ingredients, Incorporation by
reference.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Director, Center for Food Safety and
Applied Nutrition, it is proposed that 21
CFR part 184 be amended as follows:

PART 184—DIRECT FOOD
SUBSTANCES AFFIRMED AS
GENERALLY RECOGNIZED AS SAFE1.

The authority citation for 21 CFR Part
184 continues to read as follows:

Authority: Secs. 201, 402, 409, 701 of the
Federal Food, Drug, and Cosmetic Act (21
U.S.C. 321, 342, 348, 371).

2. New §184.1012 is added to subpart
B to read as follows:

§184.1012 o-Amylase enzyme preparation
from Bacillus stearothermophilus.

(a) a-Amylase enzyme preparation is
obtained from the culture filtrate that
results from a pure culture fermentation
of a nonpathogenic and nontoxicogenic
strain of Bacillus stearothermophilus. Its
characterizing enzyme activity is o-
amylase (1,4-a-D glucan
glucanchydrolase (E. C. 3.2.1,1)).

(b) The ingredient meets the general
and additional requirements for enzyme
preparations in the **Food Chemicals
Codex,” 3d ed, (1981), pp. 107-110,
which is incorporated by reference in
accordance with 5 U.S.C, 552(a). Copies
are available from the National
Academy Press, 2101 Constitution Ave.
NW., Washington, DC 20418, or
available for inspection at the Office of
the Federal Register, 800 North Capitol
St. NW., Suite 700, Washington, DC.

(c) In accordance with § 184.1(b)(1),
the ingredient is used in food with no
limitation other than current good
manufacturing practices, The
affirmation of this ingredient as GRAS
as a direct human food ingredient is
based upon the following current good
manufacturing practice conditions of
use:

(1) The ingredient is used as an
enzyme, as defined in § 170.3(0)(9) of
this chapter, in the hydrolysis of edible
starch to produce maltodextrins and
nutritive carbohydrate sweeteners.

(2) The ingredient is used at levels not
to exceed current good manufacturing
practices.
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Dated: November 22, 1994.

Director, Center for Food Safety and Applied
Nutrition.

[FR Doc. 94-29731 Filed 12-2-94; 8:45 am]
BILLING CODE 4160-01-F

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Part 1

[EE-81-88]

RIN 1545-AN55

Deductions for Transfers of Property

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Notice of proposed rulemaking
and notice of hearing.

SUMMARY: This document contains
proposed amendments to the
regulations to eliminate the special rule
that requires an employer to deduct and
withhold income tax as a prerequisite
for claiming a deduction for property
transferred to an employee in
connection with the performance of
services. Under the existing regulation,
employers have been denied a
deduction for failure to withhold even
where the employee has reported the
income and paid the tax. The proposed
amendments will provide guidance on
substantiating deductions for property
transferred in connection with the
performance of services. The proposed
amendments will affect employers and
other service recipients who transfer
property for services.

DATES: Written comments and requests
for a public hearing must be received by
February 3, 1995.

ADDRESSES: Send comments and
requests for a public hearing to: Internal
Revenue Service, POB 7604, Ben
Franklin Station, Attn:
CC:DOM:CORP:T:R (EE-81-88), room
5228, Washington, DC 20044. In the
alternative, submissions may be hand
delivered between the hours of 8 a.m,
and 5 p.m. to: CC:DOM:CORP:T:R (EE-
81-88), Courier's Desk, Internal
Revenue Service, 1111 Constitution
Avenue NW., Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Charles T. Deliee, telephone 202-622—
6060 (not a toll-free number).

SUPPLEMENTARY INFORMATION:
Paperwork Reduction Act

The collection of information
contained in this notice of proposed
rulemaking has been submitted to the

Office of Management and Budget for
review in accordance with the
Paperwork Reduction Act (44 U.S.C.
3504(h)), Comments on the collection of
information should be sent to the Office
of Management and Budget, Attn: Desk
Officer for the Department of the
Treasury, Office of Information and
Regulatory Affairs, Washington, DC
20503, with copies to the Internal
Revenue Service, Attn: IRS Reports
Clearance Officer, PC:FP, Washington,
DC 20224,

The collection of information is in
§§1.6041-1 and 1.6041-2 of the
Regulations. This information is
required by the IRS to ensure the proper
matching of income recognized by
service providers with deductions
claimed by service recipients. The likely
respondents are individuals, farms,
business or other for-profit institutions,
nonprofit institutions, and small
businesses or organizations.

The burden for the reporting
requirement contained in §§ 1.6041-1
and 1.6041-2 is reflected in the burden
for Forms W-2 and 1099.

Overview

This document contains proposed
amendments to the Income Tax
Regulations (26 CFR Part 1) under
section 83(h) of the Internal Revenue
Code of 1986 (Code). The proposed
regulations eliminate the requirement to
deduct and withhold income tax as a
prerequisite for claiming a deduction.

Under section 83(h) of the Code, in
the case of a transfer of property to
which section 83(a) applies, the person
for whom services were provided may
deduct an amount equal to the amount
included in the service provider’s gross
income. In light of the difficulty that a
service recipient may have in
demonstrating that an amount has
actually been included in the service
provider’s gross income, the general rule
in existing § 1.83—6(a)(1) permits the
deduction for the amount “includible”
in the service provider’s gross income.
Thus, the deduction may be allowed to
the service recipient even if the service
provider does not properly report the
includible amount. Where the service
provider is an employee of the service
recipient, however, the special rule in
§ 1.83-6(a)(2) provides that a deduction
may be claimed only if the service
recipient (employer) deducts and
withholds income tax in accordance
with section 3402. The special rule was
designed to ensure that the service
recipient’s deduction is in fact offset by
a corresponding inclusion in the service
provider's gross income. The special
rule is limited to employer-employee
situations because in other situations

there is no underlying withholding
requirement upon which the deduction
could be conditioned.

Taxpayers have expressed concern
that it is often difficult to satisfy the
prerequisite that employers must deduct
and withhold income tax from
payments in kind as a condition for
claiming a deduction. The proposed
amendments to the section 83
regulations would address this concern
by eliminating this prerequisite, while
still ensuring consistent treatment
between service recipients and service
providers as required by the statute. In
addition, because the deduction no
longer would be conditioned on
withholding, there no longer would be
a need to have different rules for those
who receive services from employees
and those who receive services from
others.

Under the proposed amendments, the
existing general rule and special rule
would be replaced by a revised general
rule that more closely follows the
statutory language of section 83(h). The
service recipient would be allowed a
deduction for the amount “included” in
the service provider's gross income. For
this purpose, the amount included
means the amount reported on an
original or amended return or included
in gross income as a result of an IRS
audit of the service provider.

Because of the potential difficulty of
demonstrating actual inclusion by the
service provider, a special rule would
provide that, if the service recipient
timely complies with applicable Form
W-2 or 1099 reporting requirements
under section 6041 (or 6041A), as
appropriate, with respect to the amount
includible in income by the service
provider, the service provider will be
deemed to have included the amount in
gross income for this purpose, Thus, the
proposed amendments would allow the
deduction without requiring the service
recipient to demonstrate actual
inclusion by the service provider. If a
transfer met the requirements for
exemption from reporting for payments
aggregating less than $600 in any
taxable year, or was eligible for any
other reporting exemption, no reporting
would be required in order for the
service recipient to rely on the deemed
inclusion rule.

In order to allow service recipients to
take advantage of the deemed inclusion
rule with respect to property transfers to
all service providers, the proposed
amendments would permit service
recipients to use the special rule also in
the case of transfers to corporate service
providers. To that end, service
recipients would be permitted, solely
for purposes of this rule, to treat the
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Form 1099 reporting requirements as
applicable to transfers to corporate
service providers in the same manner as
those requirements would apply to
transfers to noncorporate service
providers. Thus, if a service recipient
wha transferred property to a corporate
service provider timely reported that
income on Form 1099 (to both the
service provider and the federal
government), the service recipijent
would be entitled to rely on the deemed
inclusion rule in claiming a deduction
for the amount of that income. If the
transfer met the requirements for
exemption from reporting for payments
aggregating less than $600 in any
taxable year, or was eligible for any
other reporting exemption applicable to
a service provider that is not a
corporation, no reporting would be
required in order for the service
recipient o rely on the deemed
inclusion rule,

The deemed inclusion rule could be
used only by a service recipient whose
compliance with applicable Form W-2
or 1099 reporting requirements was
timely. Thus, for example, under the
current reporting requirements, if
amcunts attributable to one or more
section 83 transfers of property are
includible in an employee’s income in
year 1 (and are not eligible for any
reporting exemption), the employer
generally would be required to furnish
the employee a Form W-2 reflecting
that amount by January 31 of year 2 and
generally would be required to file a
copy of the Form W-2 with the federal
government by the last day of February
of year 2. If the employer did report to
the employee and the government in a
timely manner, the employer would be
able to rely on the deemed inclusion
rule to claim a deduction for the amount
in year 1. if the employee's Form W-2
were noi furnished until after January
31 of year 2 or the government'’s copy
of Form W-2 were not filed until after
the last day of February of year 2, the
employer generally would be required
to demanstrate that the employee
actually included the amount in income
in order te support its deduction of such
amount.

Under the proposed amendments, a
special rule would apply with respect to
an amount includible in an employee's
or former employee’s income by reason
of a disqualifying disposition of stock
that had been acquired pursuant to a
slatutory stock option. In the case of
such a disposition, a Form W-2 or W-
Zc (as appropriate) would have to be
furnished to the employee or former
employee, and filed with the federal
government, only by the date on which
the employer files its tax return

{including an amended return) claiming
a deduction for that amount.

With respect to disqualifying
dispositions, the proposed amendments
would modify the conditions for an
employer’s deduction under section
83(h) in a manner that is not
inconsistent with the guidance provided
by Notice 87—49 (Changes to Incentive
Stock Option Requirements by Section
321 of the Tax Reform Act of 1986},
1987-2 C.B, 355, The proposed
amendments are not intended to have
any effect on the application of Notice
87-49 or the analysis contained therein,
and therefore should not be viewed as
constituting a reconsideration of
Revenue Ruling 71-52, 1971-1 C.B. 278,
within the meaning of Notice 87-49.

Although the withholding
requirement would be eliminated as a
prerequisite for claiming a deduction,
the proposed amendments would not
relieve the service recipient from any
applicable withholding requirements of
subtitle C or from the statutorily
prescribed penalties or additions to tax
for noncompliance with those
requirements. Thus, for example, if an
employer transferred to an employee
property to which section 83 applies
and failed to withhold income tax on
the payment, the employer would be
liable for the tax under section 3403.
However, under section 3402(d), any tax
liability assessed against the employer
would{)e offset by any tax paid by the
employee. In addition, nothing in this

“proposed regulation would relieve the

service recipient from penalties or
additions to tax for noncompliance with
the requirements of section 6041 or
6041A (relating to information
reporting) to the extent they otherwise
ap¥ly. ’
he proposed regulation that was

published in the Federal Register on
November 16, 1983 (48 FR 52079},
proposing to amend the special rule in
§1.83-6(a)(2), is hereby withdrawn.

These amendments are proposed ta be
effective for deductions allowable for
taxable years beginning on or after
January 1, 1995, However, taxpayers
may apply these proposed amendments
when claiming a deduction for any year
not closed by the statute of limitations.
For example, if substantially vested
{within the meaning of § 1.83-3(h))
stock was transferred to an employee in
1992 upen the exercise of a nonstatutory
stock option, and if the calendar year
employer furnished a Form W-2to the
employee by January 31, 1993, reflecting
the income generated by such transfer,
and filed the appropriate Form W-2
with the federal government by
February 28, 1993, then the employer
could apply these proposed

amendments to claim a deduction for
1992 for the amount of the income, even
if the employer failed to withhold in
accordance with section 3402 and could
not demonstrate actual inclusion in
income by the employee. If that
employer did not claim a deduction for
the amount of the income on its 1992

« tax return, it could file an amended

return for 1992 claiming such a
deduction pursuant to the proposed
amendments, provided that 1892 is still
an open year.

Reliance on These Proposed
Regulations

Taxpayers may rely on these proposed
amendments for guidance pending their
issuance as final regulations. If future
amendments are more restrictive than
these proposed amendments, the future
amendments will be applied without
retroactive effect.

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a
significant regulatory action as defined
in Executive Order 128686. Therefore, a
regulatory assessment is not required. It
has also been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) and the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) da not apply to these
regulations and, therefore, a Regulatory
Flexibility Analysis is not required.
Pursuant to section 7805(f) of the Code,
this notice of proposed rulemaking will
be submiited to the Chief Counsel for
Advocacy of the Small Business
Administration for comment on their
impact on small business.

Comments and Requests for Public
Hearing

Before these proposed regulations are
adopted as final regulations,
consideration will be given to any
written comments (a signed original and
eight (8) copies) that are submitted
timely to the IRS. All comments will be
available for public inspection and
copying. A public hearing may be
scheduled if requested in writing by a
person that timely submits written
comments. If a public hearing is
scheduled, notice of the date, time, and
place for the hearing will be published
in the Federal Register.

Drafting Information

The principal suthor of these
proposed regulations is Charles T.
Deliee, Office of the Associate Chief
Counsel (Employee Benefits and Exempt
Organizations), IRS. However, personnel
from other offices of the IRS and
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Treasury Department participated in
their development.

List of Subjects in 26 CFR 1.61-1
through 1.281-4

Income taxes, Reporting and
recordkeeping requirements.

Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
proposed to be amended as follows:

Paragraph 1. The authority for part 1
continues to read in part as follows:

Authority: 26 U.S.C. 7805* * *

Par. 2. In § 1.83-8, is amended as
follows:

1. Paragraphs (a)(1) and (2) are
revised,

2, Paragraph (a)(5) is added.

3. The revisions and addition read as
follows:

§1.83-6 Deduction by employer.

(a) Allowance of deduction—(1)
General Rule. In the case of a transfer of
property in connection with the
performance of services, or a
compensatory cancellation of a
nonlapse restriction described in section
83(d) and § 1.83-5, a deduction is
allowable under section 162 or 212 to
the person for whom the services were
performed. The amount of the
deduction is equal to the amount
included as compensation in the gross
income of the service provider under
section 83(a), (b), or (d)(2), but only to
the extent the amount meets the
requirements of section 162 or 212 and
the regulations thereunder. The
deduction is allowed only for the
taxable year of that person in which or
with which ends the taxable year of the
service provider in which the amount is
included as compensation, For purposes
of this paragraph, any amount excluded
from gross income under section 79 or
section 101(b) or subchapter N is
considered to have been included in
gross income,

(2) Special Rule. For purposes of
paragraph (a)(1) of this section, the
service provider is deemed to have
included the amount as compensation
in gross income if the person for whom
the services were performed satisfies in
a timely manner all requirements of
section 6041 or section 60414, and the
regulations thereunder, with respect to
that amount of compensation. For
purposes of the preceding sentence,
whether a person for whom services
were performed satisfies all
requirements of section 6041 or section
6041A, and the regulations thereunder,
is determined without regard to
§1.6041-3(c) (exception for payments to

corporations). In the case of a
disqualifying disposition of stock
described in section 421(b), an employer
that otherwise satisfies all requirements
of section 6041 and the regulations
thereunder will be considered to have
done so timely if Form W-2 or Form W-
2¢, as appropriate, is furnished to the
employee or former employee, and is
filed with the Federal Government, on
or before the date on which the
employer files the tax return claiming
the deduction relating to the
disqualifying disposition.

* * * A *

(5) Effective Date. Paragraphs (a)(1)
and (a)(2) of this section apply to
deductions for taxable years beginning
on or after January 1, 1995. However,
taxpayers may also apply paragraphs
(a)(1) and (a)(2) of this section when
claiming deductions for taxable years
beginning before that date if the claims
are not barred by the statute of
limitations. Paragraphs (a)(3) and (a)(4)
of this section are effective as set forth

in §1.83-8(b). .
* * * * *
Margaret Milner Richardson,

Commissioner of Internal Revenue,
[FR Doc. 94-29701 Filed 12-2-94; 8:45 am|]
BILLING CODE 4830-01-P

FEDERAL MARITIME COMMISSION

46 CFR Part 552

[Docket No. 94-07]

Financial Reporting Requirements and
Rate of Return Methodology in the
Domestic Offshore Trades

AGENCY: Federal Maritime Commission.

ACTION: Notice of Proposed Rule;
Enlargement of Time.

SUMMARY: The Commission is extending
the time for reply comments in regard
to its proposed rule on financial
reporting requirements and rate of
return methodology in the domestic
offshore trades. The Commission also is
permitting NPR, Inc., a new participant
in the domestic offshore trades, to
comment generally on the proposed
rule.

DATES: Comments due January 6, 1995.

ADDRESSES: Send comments (original
and fifteen copies) to: Joseph C. Polking,
Secretary, Federal Maritime
Commission, 800 North Capitol Street
NW., Washington, DC 20573-0001,
(202) 523-5725.

FOR FURTHER INFORMATION CONTACT:

Richard R. Speigel, Bureau of Trade
Monitoring and Analysis, Federal

Maritime Coramission, 800 North
Capitol Street NW., Washington, DC
20573-0001, (202) 523-5845

C. Douglass Miller, Office of the General

Counsel, Federal Maritime

Commission, 800 North Capitol Street

NW., Washington, DC 20573-0001,

(202) 523-5740
SUPPLEMENTARY INFORMATION: The
Commission, by notice published
November 4, 1994, 59 FR 55232, invited
reply comments on four specific issues
raised in this proceeding.

Counsel for NPR, Inc. now seeks an
extension of time in this proceeding
from December 5, 1994, to January 27,
1995, to submit reply comments and
“such further comments on the issues as
the Commission is required to consider
under the terms of the Administrative
Procedures Act.” The upshot of this
request is that NPR seeks to comment on
any issue raised by the proposed rule,
not just the issues on which the
Commission specifically sought replies.
The basis for the request is that NPR has
only recently purchased the assets of
Puerto Rico Maritime Shipping
Authority, a major participant in a
domestic offshore trade, and has not had
a prior opportunity to comment on the
proposed rules.

The Commission has determined to
grant the request in part, extending the
reply comment date to January 6, 1995.
Additionally, since NPR, Inc. has not
had a prior opportunity to comment on
the proposed rule, its comments will not
be required to be limited to the specific
issues on which replies are sought,

By the Commission.
Joseph C. Polking,
Secretary.
[FR Doc. 94-29759 Filed 12-2-94; 8:45 am|
BILLING CODE 8730-01-M

46 CFR Part 572
[Docket No. 94-31]

Information Form and Post-Effective
Reporting Requirements for
Agreements Among Ocean Common
Carriers Subject to the Shipping Act of
1984

AGENCY: Federal Maritime Commission.
ACTION: Proposed rule.

SUMMARY: The Federal Maritime
Commission proposes to amend its
regulations governing the information
submission requirements for agreements
among ocean common carriers subject to
the Shipping Act of 1984. The
Commission proposes to replace the
current information form that
accompanies newly filed agreements
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with a new form applicable to certain
kinds of agreements, which requires the
submission of specific data on the,
agreement member lines’ cargo
carryings, revenue results and port
service patterns before they entered into
the agreement. In addition, the
Commission proposes regulations that
require the member lines of certain
kinds of effective agreements to submit
reports on their operations on a regular
and ongoing basis, which would reflect
the lines’ cargo carryings, revenue
results and port service patterns after
they entered into the agreement. The
application of the proposed rule to a
particular agreement depends primarily
on whether the agreement authorizes ifs
carrier members to engage in certain
activities, and secondarily on the carrier
members’ combined market share. An
agreement that does not authorize any of
the activities specified by the proposed
rule would still be filed with the
Commission, unless it qualifies for ane
of the Commission's existing filing
exemptions, but would not have any
information form or reporting
obligations. The intent of the proposed
rule is to provide the Commission with
improved information on the impact of
concested carrier practices on the
foreign commerce of the United States,
and to facilitate the processing and
monitoring of ocean carrier agreements
under the standards of the Shipping Act
of 1984.

DATES: Comments due February 3, 1995,

ADDRESSES: Send comments (original
and fifteen copies) to: Joseph C. Polking,
Secretary, Federal Maritime
Commission. 800 North Capitol Street
NW., Washington, DC 20573-0001.

FOR FURTHER INFORMATION CONTAGCT:

Robert D. Bourgoin, General Counsel,
Federal Maritime Commission, 800
North Capitol Street NW.,
Washington, DC 20573-0001, (202)
523-5740

Austin L. Schmitt, Director, Bureau of
Trade Monitoring and Analysis,
Federal Maritime Commission, 800
North Capitol Street NW.,
Washington, DC 20573-0001, (202)
523-5787

SUPPLEMENTARY INFORMATION:
A, Background

The jurisdiction of the Federal
Maritime Commission (“FMC” or
“Commission") aver ocean carrier
agreements in the foreign commerce of
the United States extends under section
4(a) of the Shipping Act of 1984 (“1934
Act”) to all agreements to:

(1) Discuss, fix, or regulate
transportation rates, including through

rates, cargo space accommodations, and
other conditions of service;

(2) Pool or apportion traffic, revenues,
earnings, or losses;

(3) Allot ports or restrict or otherwise
regulate the number and character of
sailings between ports;

(4) Limit or regulate the volume or
character of cargo or passenger traffic to
be carried;

(5) Engage in exclusive, preferential,
or cooperative working arrangements
- X =,

(6) Control, regulate, or prevent
competition in international ocean
transportation; and

(7) Regulate or prohibit * * * use of
service contracts.

46 U.S.C. app. 1703(a).

The reforms in 1984 to the Shipping
Act were intended in large part to
facilitate the swift effectiveness, with
immunity from the antitrust laws, of
such agreements. Section 15 of the
formerShipping Act, 1916 (“1916 Act”),
had required carriers to secure
Commission approval for any agreement
governing rates, conditions of service, or
similar matters, before such an
agreement could become effective.
Under standards set forth in section 15,
the Commission was permitted to
disapprove, cancel, or modify any
agreement that it found to be unjustly
discriminatory or unfair, or to operate to
the detriment of the commerce of the
United States, or to be contrary to the
public interest, or to be in violation of
the 1916 Act. 46 U.S.C. 814 {1982).

The Commission, with Supreme Court
approval, had taken the position that
agreements to set rates, pool revenues,
restrict capacity, or to engage in other
activities that normally would be
contrary to the antitrust laws were
presumed to be contrary to the public
interest, and would be approved only if
they were shown to be “required by a
serious transportation need, necessa
to secure important public benefits or in
furtherance of a valid regulatory
purpose of the Shipping Act.” FMC v.
Svenska Amerika Linien, 390 U.S. 238,
243 (1968). The burden of making this
showing was placed upen the carrier
proponents of an agreement, on the
ground that information regarding the
operation and probable future impact of
an agreement “[a]lmost uniformly * * *
is in the hands of those seeking
approval * * * and it is incumbent
upon those in possession of such
information to come forward with it.”
Mediterranean Pools Investigation, 9
F.M.C. 264, 290 (1966). Under these
procedures, the implementation of
agreements had often been delayed for
considerable amounts of time,

especially if formal protests were made.
See Marine Space Enclosures, Inc. v.
FMC, 420 F.2d 577 (D.C. Cir. 1969)
(requiring that the Commission hold a
hearing when a protest raising
substantial issues had been filed). In
many cases, protests were filed by other
carriers, who effectively delayed or
blocked their competitors’ business
plans.

The 1984 Act did away with the
requirement that an agreement had to be
approved by the Commission before it
could lawfully operate. Instead,
agreements now generally become
effective forty-five days after they are
filed. As a partial counterbalance to this
liberalized approach, conference
agreements * are required by section 5(b)
of the Act, 46 U.S.C. app. 1704(b), to
include a number of procompetitive
provisions, and the Commission may
reject a conference agreement that does
not meet this standard. Especially
noteworthy is the requirement that all
conference agreements must clearly
state that any member line may take
“independent action™ on any rate or
service item required to be filed in a
tariff with the Commission; this
empowers any member line to set an
individual rate below (or above) the
conference rate, without having to
obtain approval of the rate from the
other member lines. The conference is
then required to publish the
independent action rate in its
conference tariff upon no more than ten
days’ notice.

The Commission may alsa prescribe
the “form and manner” in which
agreements of any kind must be filed,
and may reject an improperly drafted
agreement. In addition, the Commission
may request information and documents
in connection with a newly filed
agreement and, if its demand is not
“substantially” met, may seek a delay in
the agreement’s effective date or other
relief from the United States District
Court for the District of Columbia.2

The 1984 Act sets forth an extensive
list of prohibited acts, barring many
anticompetitive practices that
previously had been outlawed under the
broad “public interest” standard of
section 15 of the 1916 Act. For example,
section 10(b)(6) of the 1984 Act, 46
U.S.C. app. 1709(b)(6), carries forward
section 15’s prohibition of agreements
that are unfair or unjustly
discriminatory between ship or
ports. Sections 10{c)(1){3) and (5} of

*Under the 1984 Act, a conference is an
association of ocean common carriers which engage
in concerted activities and utilize a cormmon tarifs,
Section 3(7), 46 U.S.C. app. 1702(7).

* Sections 6 (d) and (i} of the 1984 Act, 46 U1.S.C.
app. 1705 (d) and (i). ]
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the 1984 Act, id. app. 1709(c)(1)~(3) and
(5), prohibit boycotts, restrictions on
technological innovations, predatory
practices and the denial of reasonable
freight forwarder compensation, all of
which the Commission previously had
found violated section 15.3

If the Commission has indications
that an agreement may be operating in
violation of the 1984 Act, it may
institute an investigation of the
agreement and its member lines. In
addition, the Commission may ask any
U.S. district court to temporarily enjoin
the agreement while the investigation
proceeds.* If the court should find that
continued operation of the agreement
would be inequitable, it can issue an
order barring further effectiveness of the
agreement until ten days after issuance
of the Commission’s final decision. If
the Commission should find in its final
decision that violations of the 1984 Act
in fact occurred, it may “disapprove,
cancel or modify” the agreement,5
which would in effect supersede the
existing court injunction. In addition,
the Commission may assess fines
against the agreement member lines.5

The other procedure provided by the
1984 Act by which the Commission can
prevent an agreement from going into
effect, or prevent further operation of an
existing agreement, is set forth in
section 6(g). This provision authorizes
the Commission to seek an injunction in
the U.S. District Court for the District of
Columbia against an agreement that is
“likely, by a reduction in competition,
to produce an unreasonable reduction in
transportation service or an
unreasonable increase in transportation
cost.” 46 U.S.C. app. 1705(g). A
proceeding under section 6(g) does not
involve questions of discrimination or
unfairness, which are covered by the
section 10 prohibited acts, nor does it
involve questions of statutory violations
or fines against the carriers. Section 6(g)
was meant to provide a way of dealing
with “unusual or severe cases not
addressed by other prohibitions in the
Act,”7 and the only remedy available
under the provision is an injunction
against the agreement itself.

B. The Commission’s Agreement
Program

The Commission’s procedures for
evaluating and monitoring carrier
agreements reflect the new

3See S. Rep. No. 3, 98th Cong., 1st Sess. 35-37
(1984).

4 Section 11(h)(1) of the 1984 Act, 46 U.S.C. app.
1710(h)(1).

5 Section 11(c) of the 1984 Act, 46 U.S.C. 1710(c).

6 Section 13(a) of the 1984 Act, 46 U.S.C. 1712(a).

7H.R. Rep. No. 600, 98th Cong., 2d Sess. 37
(1984).

responsibilities and limitations imposed
by the 1984 Act. When an agreement is
first filed, its provisions are
immediately reviewed to ensure that
they contain the 1984 Act’s mandatory
provisions and do not run afoul of the
prohibited acts sections. In the ordinary
case, that is a one-time process and does
not entail ongoing periodic review.

An agreement’s effect on shippers,
ports and maritime commerce is a
different matter. An agreement of
significant anticompetitive
dimensions—for example, a large
market share combined with authority
to fix rates and control service
contracts—poses potential dangers of
unlawful activities and unreasonable
rate increases or service reductions both
when it is first filed and for as long as
it remains in effect. Thus, under the
new regulatory framework established
by the 1984 Act, the role of the
Commission as a monitoring and
surveillance agency was greatly
enhanced. In discharging that
responsibility, the Commission cannot
merely examine an agreement’s
provisions; rather, it must continually
gather, review and interpret data on the
impact of the agreement on U.S. foreign
commerce. As for the source of such
information, the 1984 Act removed the
burden of proof in agreement
investigations from the carriers, but did
not alter the accuracy of the
Commission’s 1966 observation in
Mediterranean Pools Investigation that
the primary source for information on
the operation of an agreement is the
carriers that are the parties to the
agreement. i

At present, the Commission has
regulations in place that obtain
information from carriers about their
agreements in two principal ways. All
new agreements, unless specifically
exempted,® and all “significant
modifications” to existing agreements 9

8See 46 CFR 572.302-11,

9 “Significant modifications" are presently
defined at 46 CFR 572.403(a)(3) to include * * *

* * *gignificant changes in the geographic scope
of conference or pooling agreements which expand
the scope to cover additional foreign countries or
U.S. port ranges, including initial conference
intermodal authority, or the extension of the scope
of a joint service agreement to ports outside the
scope of the existing joint service agreement
currently served by two or more of the parties;
additions to the number of parties in pooling or
joint service agreements; significant reductions in
service levels; significant changes in pool penalty
provisions or carrying charges; and changes in cargo
categories or descriptions that result in a significant
increase in the amount of cargo subject to the pool,
or changes in the allocation of cargo or revenue that
significantly change the cargo or revenue shares of
national or non-national flag lines.

must submit an information form 10
which, at a minimum, requires the
parties to state the full name of the
agreement (Part I); whether the
agreement authorizes collective rate
fixing (Part II(A)), cargo or revenue
pooling (Part II(B)), or the establishment
of a “‘joint service/consortium”
arrangement (Part II(C)); whether the
agreement was entered into as a
response to any law or other official
action by a foreign government (e.g.,
cargo reservation laws) (Part VI); and
persons who can be contacted by the
Commission's staff for further
information if necessary (Part IX). If an
agreement does authorize collective rate
fixing, cargo or revenue pooling, or the
establishment of a “joint service/
consortium'’ arrangement, the parties
are required additionally to provide
market share and cargo carryings
information for the previous year (Part
I11), to identify the nature and extent of
any competition on the trade (Part IV),
and to identify any reports, studies or
other research on competitive
conditions in the trade (Part VIII).
Agreements that authorize service
rationalization are required to provide
information on any changes in port calls
or reductions in service that will result .
from the agreement within the next
twelve months (Part V). In addition,
filing parties may voluntarily describe
the benefits that they anticipate will
accrue from the agreement to
themselves (such as improved
operational efficiencies) or to shippers
and U.S. commerce (such as improved
service) (Part VII).

The data and information shown on
an agreement’s information form are the
basis for pre-implementation review of
an agreement under section 10 and
section 6(g) of the 1984 Act, unless
additional information is obtained as a
result of a formal request issued under
section 6(d),!? in which case the
agreement’s effective date is delayed
until the 45th day after the Commission
receives the information requested, so
that pre-implementation review can
include the additional material.

In addition, parties to effective
agreements are required to file minutes
of meetings of the carriers or other
persons authorized to take action on
behalf of the carriers, which include
reports on shippers’ requests and
complaints and reports on consultations
with shippers and shippers’
associations.1?

10 The current information form is published as
appendix A to part 572 of the Commission's
regulations, following 46 CFR 572.991.

11 N. 2, supra, and accompanying text.

1246 CFR 572.702-703.
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C. Areas of Needed Improvement

While the information-gathering
processes for agreements established by
the Commission immediately after
passage of the 1984 Act have served
their purpose adequately, the
increasingly comprehensive and
complex agreements filed in recent
years indicate a need for updating and
augmentation. Agreements with multi-
country geographic ranges are now
common. New devices and
arrangements for dealing with excess
capacity have appeared. Rate discussion
agreements between conference and
nonconference lines have become more
prevalent, and such arrangements have
not been required to include the
procompetitive provisions applicable to
conferences. Networks of vessel and
space charter agreements covering a
multitude of trade lanes have been
established, and some of those
agreements operate within larger
conference agreements.

In addition, some of the provisions of
the current information form have not
produced much useful information. It
appears that these provisions either
have become outdated or, with the
benefit of hindsight, were not
sufficiently relevant to the
Commission's pre*implementation
review of a new agreement under the
standards of the 1984 Act. This is
particularly true of Part VI, which
concerns whether the agreement was
entered into as a response to a law or
other action by a foreign government,
and Part VII, which allows the carriers
to describe the expected benefits of the
agreement if they wish. Further, the
activity queries in Part I of the current
form which, if answered in the
affirmative, trigger the further
requirements of Parts III, IV and VIII, do
not reach rate discussion agreements
between independent lines or between
conference lines and independents, nor
do they reach agreements to discuss
costs or exchange cost information.
These types of agreements do not
directly authorize rate setting but
nonetheless have a direct and
substantial impact on rate competition,
as discussed further below.

Due to the limitations of the current
post-implementation reporting
requirements, monitoring of effective
agreements at present depends
primarily on other reports that are not
required by regulation, but rather must
be negotiated as to content and
frequency by the Commission's staff
with the carrier parties during the initial
review period. Such reports produce
data bearing on the carriers’ concerted
practices and operating results, such as

percentage of capacity being utilized by
shippers and average gross revenue per
twenty-foot-equivalent container unit
(“TEU") of cargo. Major agreements that
currently are subject to negotiated
reporting requirements include the
Trans Atlantic Conference Agreement,
the Transpacific Stabilization
Agreement and the Inter-American
Discussion Agreement.

Obtaining data about the economic
impact of effective agreements through
ad hoc negotiations during the initial
review period has been a flawed
procedure. Carrier representatives have
shown good will and substantial
cooperation, but both they and the
Commission's staff are inevitably
hampered by the 1984 Act’s strict time
limits for agreement processing. Once
an agreement has gone into effect, the
Commission can always issue an order
under section 15 of the 1984 Act to
obtain information from the member
carriers,3 but that power is better suited
for special circumstances than for day-
to-day regulation. In sum, neither the
current practice of negotiating ad hoc
reports nor the authority set forth in
section 15 is an efficacious method of
achieving consistent and predictable
oversight of significant carrier
agreements after they have gone into
effect,

D. The Proposed Rule

The Commission addresses the
concerns discussed above by proposing
new regulations that are designed to
elicit more detailed and specific
information on ocean carrier agreements
in a more structured and comprehensive
manner. The proposed rule formulates a
sliding scale of information demands for
three classes of agreements, “Class A,”
“Class B’ and ““Class C.” Where an
agreement fits on the scale depends on
the activities it authorizes and the
parties’ combined market share. These
criteria are discussed further below. An
agreement that does not authorize any of
the specified activities would still be
required by law to be filed with the
Commission (unless it qualifies for one
of the existing exemptions), but would
not have any information form or
reporting obligations,

13 Section 15(a) states:

The Commission may require any common
carrier, or any officer, receiver, trustee, lessee,
agent, or employee thereof, to file with it any
periodical or special report or any account, record,
rate, or charge, or memorandum of any facts and
transactions appertaining to the business of that
common carrier. The report, account, record, rate,
charge, or memorandum shall be made under oath
whenever the Commission so requires, and shall be
furnished in the form and within the time
prescribed by the Commission.

46 U.S.C. app. 1714(a).

For an agreement fitting into one of
the three covered classes, the proposed
rule has the following important
features:

¢ A revised information form that
would accompany the agreement when
it is first filed, requiring the submission
of specific data on the agreement
member lines’ cargo carryings, revenue
results and port service patterns before
they entered into the agreement.

e If the agreement goes into effect,
additional provisions requiring the
member lines to submit reports on their
operations on a regular and ongoing
basis. Thus, the proposed rule would
establish reporting requirements as
Commission regulations that would
have the status of agency public policy
and could be enforced by Commission
or court sanctions if necessary.

* Linkage between the information
form and the subsequent reports. Aside
from some activities that are relevant
only to effective agreements (such as
independent rate actions), the reporting
requirements track the subject areas of
the information form. This would
enable the Commission to compare the
carriers’ operations and economic
results before and after their agreement
went into effect.

1. Classification of Agreements: The Six
“Class A/B” Activities

“Class A" and “Class B” agreements
permit the same kinds of activities; the
difference between them is market
share. An agreement is a "‘Class A/B""
agreement if it authorizes any one of the
following six activities:

* Ratemaking. This specifically
includes not only traditional conference
agreements, under which a group of
lines agree upon fixed rates and
practices and are bound to them under
a common tariff, but also agreements
under which non-conference lines meet
among themselves or with a conference
to discuss rates, or to discuss and agree
upon rates on a “‘non-binding'' basis.
The latter types of agreements have
become increasingly common, and their
presence in a trade raises serious
concerns about the true level of
competition since they involve
discussions and agreements about rates
between non-conference lines or
between a conference and its non-
conference competitors. These concerns
are not necessarily lessened by the fact
that any agreement reached with regard
to a particular rate would not bind the
carriers to adhere to the rate; a shipper
in the trade seeking to negotiate a rate
with a carrier would still be faced with
an arrangement that unilaterally brings
outside carriers into the rate negotiation
process and potentially limits the
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shipper’s ability to negotiate the best
possible rates for its cargo.

The “ratemaking” criterion is met if
the agreement authorizes its carrier
members to (1) agree on a binding basis
under a common tariff, (2) agree on-a
non-binding basis, or (3] discuss any
kind of basic linehaul rate—including
port-to-port rates, independent action
rates, overland rates, minilandbridge
rates, interior point intermodal rates,
proportional rates, through rates, joint
rates, minimum rates, volume rates,
joint time/volume rates, project rates,
freight-all-kinds rates, volume incentive
programs, service contract rates, loyalty
contract rates, rates on commadities
exempt from tariff filing, and so forth—
or any kind of ancillary charge or
allowance that affects the total
transportation cost to the shipper. Those
include surcharges, arbitraries, currency
adjustment factors, terminal handling
charges, pickup and delivery charges,
demurrage, absorption and equalization
allowances, and so forth.

On the other hand, in the interest of
balance and restraint, the proposed rule
does not treat as ‘‘ratemaking’’
agreements those agreements that
concern how rates are collected from
shippers—for example, credit
conditions and the handling of
delinquent accounts—but do not
concern the level of the rates
themselves, or those agreements that
concern charges or payments to persons
other than shippers, e.g., inland
divisions of through rates, brokerage,
freight forwarder compensation,
employment of neutral bodies for self-
policing purposes, or development of
stems.

» Discussion or exchange of vessel-
operating cost data. The Commission
has received a number of agreements
that do not authorize rate discussions or
agreements of any kind, but do
authorize discussion of or exchange of
cost data among the member carriers.
The antitrust laws have been applied
against such arrangements in other
industries, on the theory that the
sharing of pricing information can have
a significant impact on price
competition.?* The most significant
costs for ocean common carriers are
vessel-operating costs, which the
proposed rule defines to include wages
of officers and crew, fringe benefits,
consumable stores, supplies and
equipment, maintenance and repair,
insurance, vessel fuel, and bareboat
charter hire.*> The 1984 Act allows

™ E.g., Sugar Institute, Inc. v. United States, 297
U.S. 553 (1936); American Column & Lumber Co.
v. United States, 257 U.S. 377 (1921).

15See 46 CFR 232.5(E)(1)(i1).

carriers to enter into agreements to
discuss and exchange information about
these costs, but the Commission
believes that they should be subjected to
the same degree of scrutiny as their
close cousins, rate discussion
agreements. On the other hand, again in
the interest of balance and restraint, the
“costs’ criterion does not apply to
discussion of other types of expense that
are less important for setting rates (for
example, terminal costs). In order to
make this distinction effective,
agreements seeking to authorize
discussion or exchange of cost data
must specify whether that authority
includes any of the vessel-operating
costs.

« Joint service, which is defined by
the Commission's regulationsas * * *

* * * an agreement between ocean
comimon carriers operating as a joint venture
whereby a separate service is established
which: (1) Holds itself out in its own distinct
operating name; (2) independently fixes its
own rates, charges, practices and conditions
of service or chooses to participate in its 3
operating name in another agreement which
is duly autherized to determine and
implement such activities; (3) independently
publishes its own tariff or chooses to
participate in its operating name in an
otherwise established tariff; (4) issues its own
bills of lading; and (5) acts generally as a
single carrier. The common use of facilities
may occur and there is no competition
between members for traffic in the agreement
trade; but they otherwise maintain their
separate identities.

46 CFR 572.104(n). While the
introduction of a joint service into a
trade by outside [ines may increase the
level of competition and the range of
services available for shippers, there can
be negative effects on competition and
service if the joint service is formed by
lines that up to that point had been
competing in the trade, and especially if
the new entity would have substantial
market power.

e ““Capacity management” or
“‘capacity regulation”. This relatively
new technique for dealing with
overtonnaging and depressed rates
limits the availability of vessel space to
shippers but does not reduce the real
capacity of the carriers. Therefore, such
programs have the potential to
perpetuate economic inefficiencies and
unnecessary costs for shippers,
particularly if they remain in place
beyond short-term cargo declines or
surges in capacity. Agreements
authorizing such programs have
sufficiently serious ramifications under
the 1984 Act to warrant thorough
monitoring.

¢ Regulation or discussion of service
contracts. Most agreements engaging in
this activity are conference agreements,

which would already be covered by the
“ratemaking’” criterion diseussed above.
However, agreements among non-
conference lines may include authority
to confer and to reach “non-binding'’
agreements on service contract terms,
and such authority may well diminish
price and service competition.

e Pooling, which is defined by the
Commission’s regulations as * * *

* * * an agreement between ocean
common carriers which prevides for the
division of cargo carryings, earnings, or
revenue and/or losses between the members
in accordance with an established formula or
scheme.

46 CFR 572.104(w). While such
agreements are not as common as they
once were, they are severely
anticompetitive by nature and must be
closely regulated when they do appear.

2. Classification of Agreements: the
Importance of Market Share

The proposed rule requires any
agreement that authorizes one or more
of the six “Class A/B™ activities to be
accompanied, upon its initial filing,
with an information form showing its
parties’ market shares both for the entire
agreement and also in each of the sub-
trades within the overall scope of the
agreement, during the most recent
calendar quarter for which complete
data are available. “Sub-trade™ is
defined as all liner movements between
each U.S. port range (Atlantic, Gulf and
Pacific) and each foreign country within
the overall scope of the agreement. For
example, an agreement with an overall
scope of U.S. Pacific Coast to the Far
East would have sub-trades of U.S.
Pacific Coast to Japan, U.S. Pacific Coast
to Taiwan, and so forth.

An agreement that authorizes at least
one of the six “Class A/B" activities and
holds market shares of 50 percent or
more in half or more of its sub-trades is
classified as a "Class A™ agreement
under the proposed rule.?® The parties
to such an agreement are required to
submit extensive historical data on the
initial information form and, if the
agreement goes into effect, to submit
detailed quarterly reports on their
operations under the agreement. These
requirements are discussed in detail
below. An agreement that authorizes at
least one of the six activities, but did not
hold market shares of 50 percent or
more in at least half of its sub-trades, is

6 For example, i an agreement with ten sub-
trades reported that it had market shares of 50
percent or more in five or more sub-trades, it would
be a “Class A” agreement. By using that
methodology rather than average market share, the
proposed rule seeks to focus on those agreements
with significant market power spread through at
least half of their total geographic scope.
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classified as a “Class B"' agreement. It
would file the same information form as
a “Class A" agreement but, if it went
into effect, would have significantly
lighter reporting obligations, as also
discussed below. It should be noted that
the classification of an agreement as
“Class A’ would not be permanent; the
agreement’s ongoing reporting
obligations would include market share
data, and at the beginning of each
calendar year, the agreement'’s sub-trade
market shares during the most recent
calendar quarter for which complete
data are available would determine
whether it would remain under ‘‘Class
A" reporting obligations for the
upcoming year.

Market share measures an agreement’s
potential for abuse of economic power
and unreasonable or discriminatory
price and service practices. The break
point of 50 percent in at least half of the
sub-trades was chosen in the belief that
an agreement that is a relatively minor
presence in a majority of its sub-
trades—that is, a “Class B" agreement—
is unlikely to be able to impose
unreasonable or unfair rates or practices
regardless of what it authorizes its
parties to.do, and does not require
extensive gathering of information about
its operation. While commenters on the
proposed rule are free to argue for a
different break point, it should be noted
that an important feature of the
proposed rule is that the market share
calculation for rate discussion
agreements and “non-binding” rate
agreements adds the market shares held
by the non-conference lines to those
held by the conference lines for
purposes of determining whether such
an agreement should be classified as
“Class A" or “‘Class B".

The new focus on sub-trades results
from the Commission’s belief, resulting
from the agency's experience over the
ten years since passage of the 1984 Act,
that economic analysis of an agreement
is facilitated and acquires depth of
understanding if it is done according to
the agreement’s smaller components.
This is particularly true since, as noted
above, the Commission is now seeing
more and more agreements that have
multi-coast or even multi-continent
geographic ranges. Further, in some of
the more geographically fragmented
parts of the world, such as the Far East
and the South Pacific, sub-trades can
constitute separate and cloistered
markets, Agreements that serve a
comparatively unified landmass, such
as Europe, might still implement
practices that differ from area to area
within the general market. These factors
all argue for information-gathering
systems that acquire data relevant to an

agreement’s sub-trades, rather than only
the market defined by the agreement’s
total scope.?? Accordingly, the
information (besides market share)
sought by the proposed rule for “Class
A’ and “Class B” agreements is, for the
most part, concerned with the
agreements’ sub-trades.

It should be stated at this juncture
that the proposed rule includes a
procedure whereby the Commission
may grant a waiver from full compliance
with the rule’s requirements, if a group
of carriers applies for and justifies such
relief. A waiver could apply to any part
of the rule, including the requirement
that data be reported by individual
country sub-trades. For example, an
agreement might be permitted to report
by a multi-country region rather than by
individual countries, if it could show
that the major moving commodities
moving into or out of a particular group
of countries did not vary much country
by country, and so regional data would
provide a reasonably accurate and
complete description of the trades with
those countries. The waiver procedure
could also be used to allow conferences
made up of relatively small carriers
serving a relatively small trade to
submit post-implementation monitoring
reports at wider intervals (for example,
once a year). The waiver provisions
specifically state that the Commission
will take into account the presence or
absence of shipper complaints in
considering an application for a waiver.

3. “Class A" Agreements Under the
Proposed Rule

The information form for a “Class A"
agreement begins by requiring a listing
of all effective agreements covering all
or part of the geographic scope of the
proposed agreement, whose parties
include one or more of the parties to the
proposed agreement. This provision is
designed to ensure that the Commission
has accurate information regarding the
recent trend toward networks of
agreements connected by common
parties. Next, the form requires an
identification of all “Class A/B”
activities that the agreement seeks to
authorize.

After obtaining the market share data
discussed above, the information form
then inquires into the recent agreement-
wide cargo carryings and revenue
results of each of the carriers that would
now join together into the agreement.
Otherwise, the information form focuses
primarily on the state of affairs in each

17 This approach also allows for the possibility
that Commission or court sanctions against an
agreement could prevent an agreement only from
operating in a rarﬁcular sub-trade; rather than from
operating at all.

of the agreement’s sub-trades before the
agreement was filed. This is done by
reference to the major commodities
moving to and from the United States in
each sub-trade.

Using the actual commodities moving
under an agreement as the chief frame
of regulatory reference is an important
feature of the proposed rule, and
represents a significant departure from
current practice. At present, the
information obtained by the
Commission on carrier rate and service
practices via the monitoring reports
submitted for certain major agreements
does not describe the cargo being
transported, and is stated in the
aggregate (for example, total number of
service contracts executed) or as broad
averages (for example, average revenue
per TEU of all cargoes). In contrast, the
proposed information form, while
continuing to require the submission of
aggregate data in certain areas, mainly
requires carriers to identify the
commodities that have made up the
bulk of their cargo in each sub-trade and
then to submit data on the price and
service practices they have applied to
each of those commodities. With this
information in hand, the Commission
will have a reasonably comprehensive
summary of pre-agreement rate and
service practices in each sub-trade
covered by the new agreement, as well
as in the agreement’s entire geographic
scope. If the agreement is permitted to
go into effect, that summary will serve
as a baseline for analyzing the
corresponding information later
obtained through the post-
implementation reports.

In sum, the proposed rule both
changes the orientation of agreement
review to that of the cargo being
affected, and also calls for more refined
and differentiated data from the carriers.
These reforms should provide the
Commission with improved and more
useful indicators of the potential or
actual impact of an agreement on the
needs of shippers for good service at
reasonable rates, and in particular
whether the agreement might cause or
has caused unfair or unreasonable
conditions for specific commodities,
classes of shippers, or geographic areas.
It should be noted that, while the
proposed rule is constructed around the
major moving commodities in each sub-
trade, nothing prevents the Commission
from taking appropriate action if it
receives information that an agreement
is harming the fair and reasonable
transportation of a relatively minor
commodity.”

The information form also inquires
into the effect of the agreement on ports
within its geographic range; it should be
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noted that it is unnecessary to segregate
data on port calls by sub- trades. In
addition, the information form imposes
special requirements on any “‘Class A"
agreement that authorizes “capacity
management”” or “capacity regulation.”
Because such programs are designed to
address problems of excess capacity, the
information form inquires into each
agreement member line’s recent
capacity utilization experience within
the geographic service area to be
covered by the proposed program and
its initial capacity level under the
program. These data are to be provided
within a “geographic service area”
because a capacity management or
regulation program that is part of a
larger agreement can be designed to
cover less than the entire geographic
scope of the agreement. This section of
the form also requires the submission of
any reports or studies dealing with
capacity utilization and related topics,
but only to the extent that such
documents were both recently prepared
and shared among the agreement lines,
and thus may have influenced the
formation of the capacity management
program.

If the new agreement were permitted
to go into effect, then the reporting
requirements for “Class A" agreements
would become applicable. Changes in
membership in other agreements would
be reported, and the parties” market
shares would continue to be tracked by
entire agreement geographic scape and
by sub-trade. Otherwise, the reporting
requirements would mirror the
information form in order to provide
“before and after” depictions of the
trade, with some additional provisions
that can apply only to an effective
agreement. For example, the special
provisions of the information form
applicable to a capacity management
program would be expanded to carefully
monitor the actual operation of the
program. In addition, a new section
entitled “Independent Rate Actions”
would apply to “Class A" conference
agreements and would require:

For each sub-trade within the scope of the
agreement, and for each of the leading
commodities * * *, and for each party, state
the number of independent rate actions taken
during the calendar quarter that were
applicable to that commodity moving in that
sub-trade, and the total number of TEUs of
that commaodity covered by the independent
actions. Also, state the name of each shipper
for whom an independent rate was taken on
that commodity during the calendar quarter,
and state whether the shipper was a
beneficial cargo owner, a non-vessel-
operating commeon carrier, or a shippers’
association.

This provision would allow the
Commission to monitor the level of
independent rate activity for the lack of
such activity) on specific commodities,
and to take appropriate action
immediately if it appears that certain
commodities or types of shipper are
receiving more rigid rate treatment than
others.

4. “Class B” agreements under the
proposed rule

As already stated, the proposed rule
preseribes the same information form
for “‘Class B” agreements as for ‘'Class
A" agreements. This establishes the
same pre-agreement baseline as is done
for ““Class A agreements. However,
assuming the “Class B” agreement were
allowed to go into effect, the reporting
requirements are limited to quarterly
updates on market share, agreement-
wide cargo and revenue results,
membership in other agreements, and
changes in port service. The agreement
would be monitored by the
Commission, particularly the sub-trades
where the agreement holds more than
50 percent of the market, and if there
were indications of possible rate or
service problems in a sub- trade, further
information would be obtained—Dby
either informal negotiation or a section
15 order—and compared against the
original baseline data to determine
whether further action was necessary.

5. “Class C”" Agreements Under the
Proposed Rule

An agreement that authorizes service
rationalization, such as space charters,
coordination of service frequency and
port rotations, and coordination of the
size and capacity of vessels to be
deployed by the parties, but does not
authorize “capacity management’’ or
“‘capacity regulation” {or any of the
other five “Class A/B" activities), is a
“Class C" agreement. Although such
agreements have rarely presented
serious regulatory concerns, some
oversight is necessitated by section
6(g)’s admeonition against agreements
that cause unreasonable reductions in
service. Fora “Class C" agreement, the
proposed rule provides for information
form and reporting requirements limited
to membership in other agreements and
the level of service at the ports within
the agreement’s overall scope. Those
provisions should provide the
Commission with adequate warnings in
case service rationalization reaches the
point where a port, and the shippers
which use that port, begin to suffer.

6. Other Amendments

The proposed rule contains a number
of other amendments to the

Commission’s existing regulations in 46
CFR part 572, For the most part, these
amendments are not substantive and are
designed to make the existing
regulations consistent with the
preposed rule, to eliminate certain
outdated regulations, or to reorganize -
certain subparts of the existing
regulations. They include the following:

e In § 572.104, new definitions are
added for such terms as “capacity
management or capacity regulation
agreements,” “monitoring report,”
“rate” and “vessel-operating costs.” In
addition, the present definition of a
joint service is revised to eliminate the
reference to “consortium,” which is a
term not defined by the 1984 Act and
could include a number of commercial
relationships besides joint services.

o In subpart C, the exemptions of
certain kinds of agreements are revised
to eliminate unnecessary references to
“Information Form" requirements.
These changes have no effect on the
exemptions themselves.

e Subpart D is revised to include
existing subpart E, so that all regulations
governing the content and organization
of filed agreements will be contained
within one subpart. Also, proposed
§572.401(a)(2) states that five copies of
the new Information Ferm must be filed
along with a new agreement; this is the
minimum number of copies that will be
needed by the Commission in order to
review and process an agreement.
Subparagraph (h) of present § 572.402 is
deleted as no longer necessary. Also, the
proposed rule eliminates the
requirements in current §572.403(a)(2)-
(3) that Information Forms must
accompany “significant modifications"
to effective agreements; they will not
longer be necessary since the
agreements addressed by those
regulations will in all likelihood be
subject to ongoing reporting
requirements. Also, the standards
presently set forth in § 572.404 for
granting a waiver are revised to remove
the requirement that the applicant show
that ‘‘beneficial results' will occur if the
waiver is granted, and instead to require
that the applicant show that granting the
waiver will not impair effective
regulation by the Commission,
consistent with the language of section
16 of the 1984 Act, 46 U.S.C. app. 1715.
Similar language is used in the
proposed rule's other waiver provisions
in revised subparts E and G.

¢ Section 572.608(b)(2), which sets
forth an exception fo the confidentiality
of submitted material, is revised to more
closely reflect the language of section
6(j) of the 1984 Act, 46 U.S.C. app.
1705(j). Similar language is used in the
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proposed rule’s provision on
confidentiality in revised subpart G.

7. Carrier Costs and Profits

The Commission's obligation under
section 6(g) of the 1984 Act to police
against agreements that may cause, or
have caused, unreasonable increases in
transportation rates, and the 1984 Act’s
purpose of providing an efficient and
economic transportation system in the
ocean commerce of the United States, 46
U.S.C. app.'1701(2), raise the question
whether these policies can or should be
pursued by monitoring the costs and/or
profitability of the carriers to a
particular agreement. The proposed rule
does not include provisions on carrier
costs or profitability, but the
Commission wishes to solicit comments
on the lawfulness and feasibility of such
provisions. Commenters should address
whether such provisions would be
inconsistent with Congress’s directive
that “[tlhe determination whether an
agreement is likely to produce an
‘unreasonable increase in the price of
transportation’ does not authorize the
FMC to engage in the type of ratemaking
analysis undertaken by regulators of
public utilities or as applied in the
domestic offshore trades.” H.R. Rep. No.
600, 98th Cong., 2d Sess. 35 (1984). That
aside, commenters should also address
how such provisions might be
structured, particularly given the
proposed rule’s focus on individual
country sub-trades; whether costs and/
or profitability under a particular
agreement can be measured accurately,
particularly if the carriers to the
agreement have other operations
elsewhere; and whether arguments that
an agreement is necessary to control
costs or to improve profits are better
explored in the context of an
investigation of a particular agreement,
rather than made the subject of
regulations applicable to broad classes
of agreements.

8. Effective Agreements Under the
Proposed Rule

The Commission’s present intentions
regarding the treatment of effective
agreements under the regulations
proposed in this proceeding are as
follows. Upon publication of a final
rule, the regulations would become
effective immediately for new
agreements, which thus would be
required to comply with the revised
Information Form provisions, However,
the proper application of the new
regulations to agreements already in
effect could not be determined
immediately, because the market share
daa necessary to separate Class A/B

agreements into Class A and Class B
will not be readily available.

Accordingly, the Commission intends
to stay application of the final rule to
effective agreements. The Commission
then will direct all existing Class A/B
agreements to submit reports under
section 15 of the 1984 Act that would
include all the information demanded of
new Class A/B agreements under the
Information Form regulations, including
market share data. Upon review of these
reports, those agreements will be
appropriately classified into Class A or
Class B, the stay of the final rule will be
lifted, and the orderly filing of the
regular monitoring reports (including
those applicable to Class C agreements)
will begin. The initial section 15 reports
will provide baselines (albeit not pre-
implementation baselines) against
which the subsequent reports will be
compared as part of the continuous
monitoring of each agreement. For those
agreements already in effect that are
subject to reporting requirements
negotiated by the Commission's staff,
those requirements will be superseded
by the final rule.

The Federal Maritime Commission
certifies, pursuant to section 605(b) of
the Regulatory Flexibility Act, 5 U.S.C.
605(b), that this rule will not have a
significant economic impact on a
substantial number of small entities,
including small businesses, small
organizational units and small
government jurisdictions, The ocean
carriers affected by the rule are not
“small organizations” or “small
governmental jurisdictions” as defined
by 5 U.S.C. 601 and, as large and
predominantly foreign-hased
enterprises, are not “small business
concerns” as defined by 15 U.5.C, 632
and regulations issued thereunder.

The collection of information
requirements contained in this proposed
rule have been submitted to the Office
of Management and Budget for review
under the provisions of the Paperwork
Reduction Act of 1980 (Public Law 96—
511), as amended. The incremental
public reporting burden for this
collection of information is estimated to
range from an average of 46 hours to 144
hours perresponse, including the time
for reviewing instructions, searching
existing data sources, gathering and
maintaining the data needed, and
completing and reviewing the collection
of information. Send comments
regarding this burden estimate,
including suggestions for reducing this
burden, to Bruce A. Dombrowski,
Deputy Managing Director, Federal
Maritime Commission, Washington, DC
20573, and to the Office of Information
and Regulatory Affairs, Office of

Management and Budget, Washington,
DC 20503.

List of Subjects in 46 CFR Part 572

Administrative practice and
procedure; maritime carriers; reporting
and recordkeeping requirements,

Therefore, pursuant to § U.S.C. 553
and sections 4, 5, 6, 10, 15 and 17 of the
Shipping Act of 1984, 46 U.S.C. app.
1703, 1704, 1705, 1709, 1714 and 17186,
Part 572 of Title 46, Code of Federal
Regulations, is proposed to be amended
as follows:

PART 572—AGREEMENTS BY OCEAN
COMMON CARRIERS AND OTHER
PERSONS SUBJECT TO THE
SHIPPING ACT OF 1984

1. The authority citation for Part 572
continues to read as follows:

Authority: 5 U.S.C. 553, 46 U.S.C. app.
1701-1707, 1709-1710, 1712 and 1714-1717,

2. In section 572.103, the first
sentence of paragraph (a), the first two
sentences of paragraph (b), the first
sentence of paragraph (c), and the
second sentence of paragraph (d) are
revised; in paragraph (e), the third
sentence is revised, the last sentence is
revised, and a new sentence is added as
follows:

§572.103 Policles.

(a) The Act requires that agreements
be processed and reviewed, upon their
initial filing, according to strict statutory
deadlines. * * *

(b) The Act requires that agreements
be reviewed, upon their initial filing, to
ensure compliance with all applicable
provisions of the Act and empowers the
Commission to obtain information to
conduct that review. This part identifies
those classes of agreements which must
be accompanied by information
submissions when they are first filed,
and sets forth the kind of information
for each class of agreement which the
Commission believes relevant to that
review, * * *

(c) In order to further the goal of
expedited processing and review of
agreements upon their initial filing,
agreements are required to meet certain
minimum requirements as to form.
sl

(d) * * * Inorder to minimize delay
in implementation of routine
agreements and to avoid the private and
public cost of unnecessary regulation,
the Commission is exempting certain
classes of agreements from the filing

uirements of this part.

e) * * * This, however, requires
greater monitoring of agreements after
they have become effective, to assure
continued compliance with all
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applicable provisions of the Act. * * *
Only that information which is
necessary to assure that Commission
monitoring responsibilities will be
fulfilled is requested. It is the policy of
the Commission to keep the costs of
regulation to a minimum and at the
same time obtain information needed to
fulfill its statutory responsibility:.

3. In section 572.104, paragraphs (e)
through (r) are redesignated (f) through
(s); (s) through (x) are redesignated (u)
through (z); (y) is redesignated (cc); (z)
through (cc) are redesignated (dd)
through (gg); (dd) is redesignated (hh);
and (ee) and(ff) are redesignated (ii) and
(jj): new paragraphs (e), (t), (aa), (bb),
and (kk) are added; in newly
redesignated (g), the last sentence is
revised; newly redesignated (j) is
revised; the heading of newly
redesignated (o) is revised; newly
redesignated (cc) is revised; and in
newly redesignated (hh), the last
sentence is revised to read as follows:

§572.104 Definitions.
* * * * *

(e) Capacity management or capacity
regulation agreement means an
agreement between two or more ocean
common carriers which authorizes
withholding some part of the capacity of
the parties’ vessels from a specified
transportation market, without reducing
the real capacity of those vessels. The
term does not include sailing
agreements or space charter agreements.
» * * * *

(g) Conference agreement * * * The
term does not include joint service,
pooling, sailing, space charter, or
transshipment agreements.
= * * * *

(j) Effective agreement means an
agreement approved pursuant to the
Shipping Act, 1916, or effective
pursuant to an exemption under that
act, or effective under the Act.

=~ - * ~ *
(o) Joint service agreement * * *
» £ 3 * * *

(t) Monitoring report means the report
containing economic information which
must be filed at defined intervals with
regard to certain kinds of agreements
that are effective under the Act.

* * * - *

(aa) Rate, for purposes of this part,
includes both the basic price paid by a
shipper to an ocean common carrier for
a specified level of transportation
service for a stated quantity of a
particular commodity, from origin to
destination, on or after a stated effective
date or within a defined time frame, and
also any accessorial charges or

allowances that increase or decrease the
total transportation cost to the shipper.

(bb) Rate agreement means an
agreement between ocean common
carriers which authorizes agreement
upon, on either a binding basis under a
common tariff or on a non-binding
basis, or discussion of, any kind of rate.

(cc) Sailing agreement means an
agreement between ocean common
carriers which provides for the
rationalization of service by establishing
a schedule of ports which each carrier
will serve, the frequency of each
carrier's calls at those ports, and/or the
size and capacity of the vessels to be
deployed by the parties. The term does
not include joint service agreements, or
capacity management or capacity
regulation agreements.

* * * * *

(hh) Space charter agreement * * *
The arrangement may include
arrangements for equipment interchange
and receipt/delivery of cargo, but may
not include capacity management or
capacity regulation as used in this
subpart.

* * * * *

(kk) Vessel-operating costs means any
of the following expenses incurred by
an ocean common carrier: Salaries and
wages of officers and unlicensed crew,
including relief crews and others
regularly employed aboard the vessel;
fringe benefits; expenses associated with
consumable stores, supplies and
equipment; vessel fuel and incidental
costs; vessel maintenance and repair
expense; hull and machinery insurance
costs; protection and indemnity
insurance costs; costs for other marine
risk insurance not properly chargeable
to hull and machinery insurance or to
protection and indemnity insurance
accounts; and bareboat charter hire
expenses.

§572.30 [Amended]

4. In section 572.301, paragraph (b) is
amended by removing the words
“Information Form" and the comma
immediately thereafter.

§572.302 [Amended]

5. In section 572,302, paragraph (b) is
amended by removing the words
“Information Form" and the comma
immediately thereafter.

§572.303 [Amended]

6. In section 572.303, paragraph (b) is
amended by removing the words “and
Information Form."

§572.304 [Amended]

7. In section 572,304, paragraph (b) is
amended by removing the words “and
Information Form.”

§572.305 [Amended]

8. In section 572.305, paragraph (b) is
amended by removing the words “and
Information Form.”

§572.306 [Amended]

9. In section 572.306, paragraph (b) is
amended by removing the words “and
Information Form."”

§572.308 [Amended]

10. In section 572,308, paragraph (b)
is amended by removing the words ‘‘and
Information Form.,"

§572.309 [Amended]

11. In section 572.309, paragraph (a).
introductory text, is amended by
removing the words “Information
Form" and the comma immediately
thereafter.

12. In subpart D, the heading thereof
is revised, as follows:

Subpart D—Filing of Agreements

13. In section 572.401, the heading
thereof and paragraphs (a)(2), (c), (d)
and (e) are revised to read as follows:

§572.401 General requirements.

(a) * x %

(2) Where required by this part, an
original and five copies of the
completed Information Form referenced
at subpart E of this part; and

* * * ® *

(c) Any agreement which does not
meet the filing requirements of this
section, including any applicable
Information Form requirements, shall be
rejected in accordance with § 572.601.

(d) Assessment agreements shall be
filed and shall be effective upon filing.

(e) Parties to agreements with
expiration dates shall file any
modification seeking renewal for a
specific term or elimination of a
termination date in sufficient time to
accommodate the waiting period
required under the Act.

14. In section 572.402, paragraph
(e)(2) is amended by changing the
references to '§§572.501 and 572.502"
to **§§ 572.403 and 572.404,” paragraph
(f) is amended by changing the
references to “'§§572.501(b)(3),
572.501(b)(6) and 572.502(a)(1)" to
“§§ 572.403(b)(3), 572.403(b)(6) and
572.404(a)(1),” and paragraph (h) is
removed.

15. Section 572.405 is removed and
section 572.403 is redesignated 572.405
with paragraphs (a) and (g)(3) revised as
follows, and section 572.501 of subpart
E is redesignated 572.403 with
paragraphs (a) and (b) amended by
changing the references to “§ 572.502"
to *§572.404";
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§572.405 Modifications of agreements.
* = * * *

(a) Agreement modifications shall be:
filed in accordance with the provisions
of 572.401 and in the format specified
in 572.402; with the content and
organization specified in 572.403 and
572.404 and in accordance with this

section.

- * " » L
[)_;) L b al

- »~ * » »

(3) The filing of a republished
agreement, as described in paragraph
(8)(2) of this section, may be
accomplished by filing only an executed
original true copy. No Information Form
requirements apply to the filing of a
republished agreement.

16. Section 572.408 is redesignated
572.407 and section 572.404 is
redesignated 572.406 and revised as
follows, and section 572.502 of subpart
E is redesignated 572.404 with
paragraphs (a) and (b)(1) amended by
changing the reference to *572.501” to
"'572.403™":

§572.406 Application for waiver,

{a) Upon a showing of good cause, the
Commission may waive the
requirements of §§ 572.401, 572.402,
572,403, 572.404 and 572.405,

(b} Requests for such a waiver shall be
submitted in advance of the filing of the
agreement to which the requested
waiver would apply and shall state: (1)
the specific provisions from which relief
is sought; (2) the special circumstances
requiring the requested relief; and (3)
why granting the requested waiver will
not substantially impair effective
regulation of the agreement.

17. The heading of subpart E is
removed and new subpart E is added, as
follows:

Subpart E—Information Form
Requirements

§572.501 General requirements.

(a) Certain agreements must be
accom panied, upon their initial filing,
with an Information Form setting forth
information and data on the agreement
member lines’ prior cargo carryings,
revenue results and port service
patterns.

(b) The filing parties to an agreement
subject to this subpart shall complete
and submit an original and five copies
of the applicable Information Form at
the time the agreement is filed. Copies
of the applicable Form may be obtained
at the Office of the Secretary or by
writing to the Secretary of the
Ca(m)mission.l

¢) A complete response in
accordance with the instructions on the

Information Form shall be supplied to
each item. Whenever the party
answering a particular part is unable to
supply a complete response, that party
shall provide either estimated data (with
an explanation of why precise data are
not available) or a detailed statement of
reasons for noncompliance and the
efforts made to obtain the required
information.

(d) The Information Form for a
particular agreement may be
supplemented with any other
information or documentary material.

{e) The Information Form and any
additional information submitted in
conjunction with the filing of a
particular agreement shall not be
disclosed except as provided in
§572.608.

§572.502 Subject agreements.

Agreements subject to this subpart are
divided into two classes, Class A/B and
Class C. When used in this subpart:

(a) Class A/B agreement means an
agreement that is one or more of the
following:

(1) A rate agreement as defined in
§572.104(aa) and § 572.104(bh);

(2) A joint service agreement as
defined in § 572.104(0);

(3) A pooling agreement as defined in
§572.104(y);

(4) A capacity management or
capacity regulation agreement as
defined in § 572,104(g);

(5) An agreement authorizing
discussion or exchange of data on
vessel-operating costs as defined in
§572.104(kk); or

(6) An agreement suthorizing
regulation or discussion of service
contracts as defined in § 572.104(dd).

(b) Class C agreement means an
agreement that is one or maore of the
following:

(1) A sailing agreement as defined in
§572.104(cc); or

(2) A space charter agreement as
defined in § 572.104(hh).

§572.503 Information form for Class A/B
agreements.

This section sets forth the Information
Form for Class A/B agreements, with
accompanying instructions that are
intended to facilitate the completion of
the Form. The instructions should be
read in conjunction with the Shipping
Act of 1984 and with this part 572.

Information Form for Class A/B Agreements
Instructions

All agreements between ocean common
carriers that are Class A/B ts as

defined in 46 CFR 572.502(a) must be
accompanied by a completed lnformation
Form for such agreements. A complete
response must be supplied to each part of the

Form. Where the party answering a particular
part is unable to supply a complete response,
that party shall provide either estimated data
(with an explanation of why precise data are
not available) or a detailed statement of
reasons for noncompliance and the efforts
made to obtain the required information. All
sources must be identified.

Part 1

Part | requires the filing party to state the
full name of the agreement as also provided
under 46 CFR 572.403,

Part II

Part Il requires the filing party to list all
effective agreements covering all or part of
the geographic scope of the filed agreement,
whose parties include one or more of the
parties to the filed agreement.

Part llI{A)

Part HI(A) requires the filing party to
indicate whether the agreement authorizes
the parties to collectively fix rates under a
common tariff, to agree npon rateés on a non-
binding basis, or to discuss rates. Such rate
activities may be authorized by a conference
agreement, an interconference agreement, an
agreement among one or more conferences
and one or more non-conference ocean
COmMMON CAITiers, or an agreement among two
or more non-conference ocean common
carriers.

Part [1I(B)

Part HI(B) requires the filing party to
indicate whether the agreement authorizes
the parties to establish a joint service.

Part I1I{C)

Part HI(C) requires the filing party to
indicate whether the agreement suthorizes
the parties to pool cargo or revenues,

Part IH(D)

Part H(D) requires the filing party to
indicate whether the agregement authorizes
the parties to establish capacity management
or capacity regulation programs, whereby
some part of the capacity of the parties’
vessels is withheld from a specified
transportation market.

Part TI{E)

Part III(E) requires the filing party to
indicate whether the agreement authorizes
the parties to discuss or exchange data on
vessel-operating costs, which include wages
of officers and crew; fringe benefits;
consumable stores; supplies and equipment;
maintenance and repair; insurance; vessel
fuel; and charter hire.

Part [1I(F)

Part HI(F) requires the filing party to
indicate whether the agreement authorizes
the parties to regulate or discuss service
contracts,

Part IV

Part IV requires the filing party to provide
the market shares of all liner operators within
the entire geographic scope of the agreement
and in each sub-trade within the scope of the
agreement, during thé most recent calendar
quarter for which complete data are
available. Sub-trade is defined as the scope
of all liner movements betwoen each U.S.
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port range within the scope of the agreement
and each foreign country within the scope of
the agreement. Where the agreement covers
both U.S. inbound and outbound liner
movements, inbound and outbound market
shz-es should be shown separately.

U.S. port ranges are defined as follows:

Atlantic—Includes ports along the eastern
seaboard from the northern boundary of
Maine to, but not including, Key West,
Florida. Also includes all ports bordering
upon the Great Lakes and their connecting
waterways as well as all ports in the State of
New York on the St. Lawrence River.

Gulf—Includes all ports along the Gulf of
Mexico from Key West, Florida, to
Brownsville, Texas, inclusive. Also includes
all ports in Puerto Rico and the U.S. Virgin
Islands.

Pacific—Includes all ports in the States of
Alaska, Hawaii, California, Oregon and
Washington. Also includes all ports in Guam,
American Samoa and Saipan.

The formula for calculating market share
(in either the entire agreement scope or in a
sub-trade) is as follows:

The total amount of cargo carried on each
liner operator’s liner vessels (in either the
entire agreement scope or in the particular
sub-trade) during the most recent calendar
quarter for which complete data are
available, divided by the total amount of
cargo carried on all liner vessels (in either the
entire agreement scope or in the particular
sub-trade) during the same calendar quarter,
which quotient is multiplied by 100. The
calendar quarter used must be clearly
identified. The market shares held by non-
agreement lines as well as by agreement lines
must be provided, stated separately in the
format indicated.

The amount of cargo is to be measured in
TEUs. Liner movements is the carriage of
liner cargo by liner operators. Liner cargoes
are cargoes carried on liner vessels in a liner
service. A liner operator is a vessel-operating
common carrier engaged in liner service,
Liner vessels are those vessels used in a liner
service. Liner service refers to a definite,
advertised schedule of sailings at regular
intervals. All these definitions, terms and
descriptions apply only for purposes of the
Information Form.

Part V

Part V requires the filing party to state, for
each agreement member line that served all
or any part of the geographic area covered by
the agreement during all or any part of the
most recent 12-month period for which
complete data are available, each line's total
cargo carryings (measured in TEUs) within
the geographic area, total revenues within the
geographic area, and average revenue per
TEU. The Information Form specifies the
format in which the information is to be
reported. Where the agreement covers both
U.S. inbound and outbound liner
movements, inbound and outbound data
should be stated separately.

Part VI

Part VI requires the filing party to identify,
for each sub-trade within the scope of the
agreement, the top 10 commaodities by
cumulative TEUs carried by all the parties
during the same 12-month period used in

responding to Part V, or the commodities
accounting for 50 percent of the cumulative
TEUs carried by all the parties during the 12-
month period, whichever is greater. Where
the agreement covers both U.S. inbound and
outbound liner movements, inbound and
outbound sub-trades should be stated
separately.

Part VII
Part VII addresses how each of the parties

_to the proposed agreement has carried each

major commodity in each sub-trade, and the
revenue results experienced by each party
from its carriage of each commodity. The
Information Form specifies the format in
which the information is to be reported.

Part VIII

Part VIII is concerned with the levels of
service at each port within the entire
geographic scope of the agreement. The filing
party is required to provide the number of
calls at each port by each of the agreement
lines over the 12-month period used in
responding to Parts V, VI and VII, and also
to indicate any change in the nature or type
of service to be effected immediately by the
agreement.

Part IX

Part IX is required to be completed only
where the agreement authorizes capacity
management or capacity regulation as
defined by 46 CFR 572.104(e). The filing
party is required to state the total TEU
capacity provided by each party in the
geographic service area covered by the -
capacity management or capacity regulation
program during the same 12-month period
used in responding to Parts V, VI, VII and
VIII, the number of those TEUs that were
utilized, and each party’s initial capacity
commitment or allocation under the program.
Where the capacity management or capacity
regulation program covers both U.S. inbound
and outbound liner movements, inbound and
outbound data should be stated separately.
Copies of specified kinds of reports must also
be provided.

Part X(A)

Part X(A) requires the filing party to
provide the name, title, address, telephone
number and cable address of a person the
Commission may contact regarding the
Information Form and any information
provided therein.

Part X(B)

Part X(B) requires the filing party to
provide the name, title, address, telephone
number and cable address of a person the
Commission may contact regarding a request
for additional information or documents.

Part X(C)

Part X(C) requires that the filing party sign
the Information Form and certify that the
information in the Form and all attachments
and appendices are, to the best of the filing
party’s knowledge, true, correct and
complete. The filing party is also required to
indicate his or her relationship with the
parties to the agreement.

Federal Maritime Commission

Information Form For Certain Agréements By
Or Among Ocean Common Carriers

Agreement Number
(Assigned by FMC)
Part I Agreement Name:

Part Il Other Agreements

List all effective agreements covering all or
part of the geographic scope of this
agreement, whose parties include one or
more of the parties to this agreement.

Part Il Agreement Type

(A) Rate Agreements

Does the agreement authorize the parties to
collectively fix rates on a binding basis under
a common tariff, or to agree upon rates on a
non-binding basis, or to discuss rates?
YesO NoO

(B) Joint Service Agreements

Does the agreement authorize the parties to
establish a joint service?
YesO NoO

(C) Pooling Agreements

Does the agreement aythorize the parties to
pool cargoes or revenues?
YesO NoO

(D) Capacity Management or Capacity
Regulation

Does the agreement authorize the parties to
establish capacity management or capacity
regulation programs?
YesO NoO

(E) Vessel-Operating Costs

Does the agreement authorize the parties to
discuss or exchange data on vessel-operating
costs?
YesO No0O

(F) Service Contracts

Does the agreement authorize the parties to
discuss or agree on service contract terms
and conditions, on either a binding or non-
binding basis?
YesO NoO

Parts IV, V, VI, VII, VIII and X must be
completed for all agreements. If Part I1I(D) is
answered “Yes,” complete Part IX as well.

Part IV Market Share Information

Provide the market shares of all liner
operators within the entire scope of the
agreement and within each agreement sub-
trade during the most recent calendar quarter
for which complete data are available. The
information should be provided in the format
below:

MARKET SHARE REPORT FOR (INDI-
CATE EITHER ENTIRE AGREEMENT
SCOPE, OR SUB-TRADE NAME) TIME
PERIOD

Per-
TEUs cent
Agreement Market Share
X, XXX XX
X, XXX XX
X, XXX XX
Total Agreement

Market Share ...... X XXX XX
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MARKET SHARE REPORT FOR (INDI-
CATE EITHER ENTIRE AGREEMENT
SCOPE, OR SUB-TRADE NAME) TIME

PERIOD—Continued
Per-
TEUs cont
Non-Agreement Market
Share
X XXX XX
X XXX XX
XXXX XX
Total Non-Agree-
ment Market
Share: ks X XXX XX
Total Market ........... K XXX 100

Part V Cargo and Revenue Results
Agreement-Wide

For each party that served all or any part
of the geographic area covered by the entire
agreement during all or any part of the most
recent 12-month period for which complete
data are available, state total cargo carryings
in TEUs within the entire geographic area,
total revenues within the geographic area,
and average revenue per TEU. The same 12-
month period must be used for each party,
The information should be provided in the
format below:

TiME PERIOD
Total Avg.
Carrier ;gﬁ‘; reve- revegue
nues | per TEU
$ S
S S
S $
B e et S $

Part VI Leading Commodities

For each sub-trade within the scope of the
agreement, list the top 10 commodities by
cumulative TEUs carried by all the parties
during the same time period used in
responding to Part V, or list the commodities
accounting for 50 percent of the cumulative
TEUs carried by all the parties during the
same 12-month period, whichever list is
longer. The same 12-month period must be
used in reporting for each sub-trade. The
information should be provided in the format
below:

Time Period (Same as That Used in
Responding to Part V)

L. Sub-trade
A, First leading commodity
B. Second leading commaodity
C. Third leading commodity etc.
II, Sub-trade
A. First leading commodity etc.

Part VII Cargo and Revenue Results by Sub-
Trade

For the same time period used in
responding to Parts V and VI, and for each
sub-trade within the scope of the agreement,
and for each of the leading commodities
listed for each sub-trade in the response to

Part VI, and for each party, provide the
following information:

(1) Total TEUs carried port-to-port under
tariff rates, and average gross revenue per
TEU.

(2) Total TEUs carried port-to-port under
service contracts, and average gross revenue
per TEU.

(3) Total TEUs carried by intermodal
service under tariff rates, and average gross
revenue per TEU.

(4) Total TEUs carried by intermodal
service under service contracts, and average
gross revenue per TEU.

The information should be provided in the
format below:

Time Period (Same as That Used in
Responding to Part V)

I. Sub-trade A

A. First leading commodity

1.Carrier A

(a) Port-to-port service under tariff rates

(1) Total TEUs of first leading commodity
carried

(2)Average gross revenue per TEU

(b) Port-to-port service under service
contracts

(1) Total TEUs of first leading commodity
carried

(2) Average gross revenue per TEU

(